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OUR COVER 


Arthur |. Goldberg has been named Secretary of Labor in the 
cabinet of President John F. Kennedy. He was general counsel 
of the Industrial Union Department of AFL-CIO and of the United 
Steelworkers of America and special counsel to the parent AFL-CIO. 

Married and the father of two children, the Secretary designate 
‘s 52. He is a member of the bars of Illinois, the District of Columbia and 
the United States Supreme Court. In 1948, he turned from a career 
as a practicing lawyer in his home town of Chicago to become general 
counsel of the Steelworkers and the old CIO, and his entire subsequent 
career has been as a union lawyer. 

As general counsel of the CIO, Mr. Goldberg participated in 
negotiations that led to the merger in 1957 of the AFL and CIO. 
He is the author of 1/L-CIO Labor United and numerous articles 
appearing in various legal periodicals. 

He was a senior partner in the Washington, ID. C. law firm of 
Goldberg, Feller & Bredhoti, and in the Chicago law firm of Goldberg, 
Devoe, Shadur & Mikva. 

W. Willard Wirtz, 48-year old lawyer and arbitrator from Chicago, 
has been named as Undersecretary of Labor by President Kennedy. 
(See story at page 75.) 
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Labor unions in government. [Labor unions in government have 
been growing faster than they have in private industry. The fastest 
growing unions maintain that labor union activities in government 
should not be limited to lobbying, but should include collective bar- 
gaining as well. The article at page 13 discusses the problems faced 
by labor unions in government, as well as the avenues they have at 
their disposal to resolve their problems. It asks that Congress proyide 
at least a minimum of guide lines for collective bargaining in govern- 
ment in order to neutralize the general dissidence between labor 
unions and public administrators. 

The author is Paul A. Brinker, professor of economics at the 
University of Oklahoma, Norman, Oklahoma. 


State labor legislation. The article beginning at page 23 casts 
light on “Wisconsin's experiment’’—the Wisconsin Employment Peace 
\ct. The author accomplishes this by relating the background of 
events leading up to the passage of the act and by identifying those 
responsible for it. 

“Students of labor relations are often troubled by the presence of 
the Wisconsin Employment Peace Act and are at odds as to how it 
achieved passage in a state widely acclaimed for its forward-looking 
legislation. Proponents of state labor legislation have commented that 
Wisconsin, in acting when it did, merely anticipated the action of 
Congress in 1947, Opponents of state legislation in this area are often 
less charitable. Strangely enough, regardless of viewpoint, few have 
sought to consider the legal, political, sociological and economic forces 
which combined to produce the act.” 


The author is Justin C. Smith, assistant professor of law at 


Western Reserve University. 


The older worker. Do private pension plans in labor agreements 
discourage employers from hiring older workers? Assuming that 


this can be answered in the affirmative and that such is a deterrent, 
what are the possible solutions? This is the subject dealt with in the 


article beginning at page 32. It is very timely, especially in view 
of the fact tht the White House Conference on Aging will take place 
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this month, and a major area of consideration will be, of course, the 
employment problems of the middle-aged and older worker. 

The author is Ernest J. White, a member of the District of 
Columbia Bar, State Bar for the Commonwealth of Virginia and at 
present serving as a judge advocate in the United States Air Force. 


ASMA. The Association of State Mediation Agencies held its 
ninth annual conference on September 7, 8, and 9, 1960, at the Terra 
Mar Hotel at Old Saybrook, Connecticut. The Connecticut Board of 
Mediation and Arbitration acted as host. The program was organized 
by Robert L. Stutz, deputy chairman of the Connecticut Board of 
Mediation and Arbitration, and Morris Slavney, president of the 
Association of State Mediation Agencies. Professor Archibald Cox 
of the Harvard University Law School addressed the group. 

The first session dealt with mediation of public employee dis- 
putes. Thomas J. Nicolopulos, supervisor of the California Concilia- 
tion Service, acted as chairman. George Moskowitz, chairman of the 
New York State Board of Mediation, gave the speech which appears 
at page 54. The speech appearing at page 56 was given by Allan D. 
Chisholm, chairman of the Michigan Labor Mediation Board. Quot 
ing from Mr. Chisholm’s article: “The public employee dispute is set 
against a peculiar background not generally found in the industrial 
dispute. . . . The public employees remain one of the greatest 
unorganized groups of employees in the United States today. With 
the continual pressure for their organization, I see a prominent part 
being played by the various mediation services in the resolution of 
these disputes and differences.” Mr. Moskowitz raises the questions: 
“Can the mediator . . . attempt to play the role of intermediary 
between the union and the ‘pursestring’ power of government? Is it 
the mediator’s function to attempt to influence or shape government 
personnel policy?” 

National emergency disputes was the subject of the second 
session, Clyde Mills, director of the Florida Mediation Service, acted 
as chairman of this session. Saul Wallen, past president of the 
National Academy of Arbitrators, was the speaker. His speech 
appears at page 61. “What is needed . . . is a statement in the 
laws which would give realistic meaning to the phrase ‘emergency’ 
in the Rathway Labor Act and to the phrase ‘imperil the health and 
safety’ in the Taft-Hartley Act to the end that disputants will know 
in advance whether or not their dispute is likely to invoke govern- 
mental intervention.” 

The Right Rev. Monsignor Joseph F. Donnelly, chairman of the 
Connecticut Board of Mediation and Arbitration, was the chairman 
at the dinner session. An address, text of which appears at page 67, 
was given by attorney Samuel E. Angoff. In it he gives mediators 
and conciliators helpful suggestions for their improvement. 
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Economy 


Cost of Living UP. The Consumer Price Index rose by 0.1 per cent 
in November to an all-time high of 127.4 per cent 
(1947-1949 = 100), bringing cost-of-living raises to ap- 
proximately 225,000 workers, according to the Bureau 
of Labor Statistics. The chief groups affected by the 
increase are employees in the meat packing industry, 
the aircraft and missile industry and the metal working 


industry. 

Almost 120 agreements covering 5,000 or more 
workers each, affecting a total of 2 million workers, 
will expire in 1961, according to the Bureau of Labor 
Statistics. In addition, 60 agreements covering 1.7 
million workers may be reopened on wage rates dur- 
ing the year. The major groups are in the auto in- 
dustry, BLS said, with contracts expiring in August 
and September. 

Under contracts covering 1,000 or more workers 
which will remain in effect in 1961, BLS said, at least 
2.9 million workers will receive wage increases agreed 


upon in earlier bargaining. 
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onsumer UP. Consumer credit outstanding rose $75 million 
§ 
Credit in October, compared to an increase of about $520 


million in October, 1959. 


Construction UP. Total new construction expenditures (seasonally 


adjusted annual rate) for November was $55.3 billion 
compared to $54.8 billion in October. November's 
private construction expenditures were about the same 
as October, but public construction outlays increased. 
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Personal UNCHANGED. Total personal income in November 
income continued at the October level of $409.5 billion (season- 
ally adjusted annual rate). Labor income dropped 
$400 million while transfer payments rose $400 million. 
Other major sources of income showed little change. 


Billion Dollars index, 1957+ 100 
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industrial DOWN. Industrial production in November as re- 
Production vealed by the Federal Reserve soard’s index was 105 
per cent of the 1957 average, a drop of 2 per cent since 
October. The index for November, 1959 was 2 per cent 
below this year’s index. 

Output of consumer goods and materials declined 
in November, while production of business equipment 
remained at the advanced level prevailing since mid- 
1959. 

Auto assemblies were curtailed in November, and 
current schedules indicate some further decline in 
December. Output of apparel, appliances and _ tele 
vision sets was also reduced in November, while pro 
duction of other home goods and consumer staples 
was maintained. Commercial equipment rose slightly 
further to a new high and electrical and other indus- 
trial equipment recovered from the strike-curtailed 
level of October. Farm machinery was about unchanged 
at the sharply reduced midyear rate. 

Iron and steel production declined in November 
to 71 per cent of the 1957 average, and there were 
further decreases in output of other metal and construc- 
tion materials. Production of textiles and some other 
nondurable materials also continued to decline. 


Stock UP. December 9 figures indicate a rise in Securities 

Prices and Exchange Commission's common stock price index 
to 114.6 (1957-1959 = 100). The Dow-Jones closing 
industrial average for January 20 was 634.37. 


The Economy 


+. 
— 
‘ 
3 = 
100 
Wage and Solory | | 
Disbursements 
80 
250 
200 
1957 1958 1959 1960 
= 
¥ 
Pek 
5 


Manufacturing 
Wages and 
Hours 


Dollors 


DOWN. The average weekly earnings of production 
workers in manufacturing industries in November was 
$90.78—a slight decrease since October. Average 
weekly earnings for November, 1959 were $89.06. 

Average hourly earnings increased to $2.31 in 
November from $2.30 in October. Average hourly 
earnings for November, 1959 were $2.23. 

The average factory workweek, seasonally adjusted, 
declined 0.3 hours in November to 39.1 hours. Novem- 
ber 1959’s average factory workweek was 39.7 hours. 
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DOWN. Unemployment in November rose by 450,000 
to 4.0 million, in line with seasonal expectations. The 
seasonally adjusted rate of unemployment, therefore, 
was 6.3 per cent of the labor force, as compared with 
6.4 per cent in October. In November, 1959, the seasonally 
adjusted rate of unemployment was 5.9 per cent of the 
labor force. 


Total employment declined by 300,000 in Novem- 
ber to 67.2 million. The continued autumn reduction 
in agriculture more than offset a slight rise in non- 
agricultural employment. Agricultural employment 
dropped by 600,000 to 5.8 million, while nonagricul- 
tural employment (including the self-employed, domes- 
tics and unpaid family workers) increased by about 
300,000 to 61.5 million. The decrease in farm workers 
was less than expected for this time of the year, fol- 
lowing an unusually sharp decline in the previous 
month. The gain in nonfarm jobs was largely due to 
the temporary employment of election workers (mostly 
women) in local government. 
The labor force totaled 73.7 million in November. 
This was not a significant change from its October 
level. The labor force in November, 1959 totaled 
71.8 million. 
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The Bureau of Labor Statistics recently released 

Budget its Retired Couple's Budget for 20 large United States 
cities. The budget is for a family consisting of a 
retired husband and wife, 65 years or older. 

According to BLS, the budget, while estimating 
the cost of a healthful, self-respecting way of life, does 
not represent the average expenditures of elderly 
couples, nor does it show how they should spend their 
money. 

This budget, however, says BLS, is a good bench- 
mark level from which upward or downward scaling 
can be carried out to meet the needs of specific situ- 
ations. It will be useful for measuring income needs 
for a wide variety of purposes, ranging from evalu- 
ation of national needs for legislation, to appraising indi- 
vidual family needs in administering welfare programs. 


The goods and services provided by the budget 
for both housing and food conform with scientific 
standards, and also reflect actual choices of large-city 
families of this type. For other goods and services, 
where scientific standards do not exist, the budget 
level was determined by analyses of the purchasing 
patterns of retired elderly couples. 


At autumn 1959 prices, the total annual cost of 
goods, rents and services in 20 large cities ranged 
from $2,641 in Houston to $3,366 in Chicago. (See 
table below.) 


Annual Cost of Budget 


Rent, Other 
Total Food anc heatand goods and 
City budget beverages utilities services 
Atlanta $2,720 $768 $ 778 $1,174 
Jaltimore 2,840 781 802 1,257 
Boston 3,304 953 1,029 1,322 
Chicago 3,366 8&9 1,067 1,410 a 
Cincinnati 2,925 879 821 1,225 pe 
Cleveland 3,244 860 1,015 1,369 ue 
Detroit 3,096 899 858 a 
Houston 2,041 758 694 1,189 % 
Kansas City 3,034 841 942 1,251 
Los Angeles 3,111 894 862 1,355 2 
Minneapolis 3,135 846 962 1,327 
New York 3,044 945 849 1,250 
Philadelphia 2,909 940, 754 1,215 
Pittsburgh 3,102 956 863 1,283 
Portland 3,049 887 817 1,345 
St. Louis 3,099 870 970 1,259 
San Francisco 3,223 920 919 1,384 
Scranton 2,681 900 595 1,186 
Seattle 3,252 938 921 1,393 
Washington, D. C. 3,047 864 921 1,262 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


Union's interference with rival union illegal.—PBack in the hills of 
Tennessee, at Dogwood Flats, to be exact, an employer recently got a 
United States Navy contract for coal. He decided to open a new mine 
and brought in members of a union to operate it. 

Members of a rival union—‘‘a mess of men with shotguns,” ac- 
cording to testimony—met the outsiders at the mine head, ordered 
them to leave, and fired a shoigun after them to make their point clear. 


NLRB 's trial examiner said that the rival union “offered no 
evidence to show that its officers, agents and members were gathered 
at Dogwood Flats that morning to hunt squirrels or to repel either 
revenuers, Castro, or the U. S. Navy.” In the absence of such evi- 
dence, he felt the group had illegally interfered with the rights of 
the other workers.—Local 5881, United Mine Workers, Case No. 
10-CB-1225. 


Dramatizing cost of union membership not illegal.—An isolated 
$5 bill was enclosed in a separate envelope in each pay envelope for 
an employer's workers recently. The envelope pointed out that voting 
for a union would reduce each worker's take-home-pay by at least that 
much in dues. The envelopes were part of an accelerated payday on 
the morning employees were to vote on union representation. 

The union lost and contended that the employer's election propa- 
ganda had improperly influenced employees’ free choice. NLRB dis- 
agreed, since the stunt didn’t interfere with employees’ freedom. of 
choice.—Mosler Safe Company, 1960 CCH NLRB £ 9403. 


Withholding Christmas bonuses from strikers by formula per- 
mitted.__The question of intent is very often the deciding factor in 
a ruling on a charge that the labor laws have been violated. The 
National Labor Relations Board was recently reminded of this fact 
by the United States Court of Appeals at San Francisco. 

An employer figured Christmas bonuses by a complicated five- 
factor productivity index. Under this computation, bcnuses were 
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withheld from one group of employees because their productivity had 
been lowered as the result of an economic strike. 


NLRB thought this was necessarily an unfair labor practice 
because it caused discrimination against strikers in regard to a con- 
dition of their employment. The court disagreed. It said that the 
finding of discrimination must be based upon a finding that discrimina- 
tion was the employer's true purpose or real motive in taking or not 
taking an action. Discrimination based on group productivity, it 
continued, was not illegal.—/Pittsburgh-Des Moines Steel Company v 
NLRB, 41 LC € 16,633. 


First broad appellate interpretation of 1959 labor law.--A source 
of much future litigation, if present trends can be projected, will be 
the 1959 Landrum-Griffin Act amendments to the NLRA which ban 
organizational picketing in three situations: where another union 
is recognized and a Board election would be untimely; where an 
election has been held within the preceding year; and where the 
picketing has gone on for a reasonable time without the filing of an 


election petition. 


In the last case, NLRB is ordered to provide an election “forth- 
with”—these have already become known as “expedited elections.” 
A further complication in the law is its proviso that the picketing ban 
does not apply to purely informational picketing. 


Getting the first crack at these provisions at the federal appellate 
level, the United States Court of Appeals in San Francisco has made 


the following interpretations: 


If picketing is in part informational, NLRB may still order an 
expedited election if it has substantial evidential basis for a belief that 
another object of the picketing is organizational. 


A finding that a union has engaged in illegal picketing and an 
order for an expedited election are authorized by the NLRB without a 


hearing. 


}y eliminating the usual election procedures in these cases, Con 
gress must have intended to authorize the Board to establish its own 


procedures. 


Although the Board acts without a hearing, due process is not 
violated, because review procedures before the Board and postelection 
hearings in court are provided for.—Department and Specialty Store 
Employees, Local 1265 v. Brown, 41 1.C§ 16,639. 


State court claims authority to enforce.—Jurisdiction under con 
tract law has been claimed by an Ohio court of a suit to enforce a 


union contract in an interstate industry. The decision said that breach 
of contract is neither an unfair labor practice nor a protected activity 
under the federal statute, and therefore not exclusively subject to 
NLRB’s jurisdiction.—Foley Construction Company v. Truck Drivers, 
Chauffeurs and Helpers, Local 100, 41 LC © 50,091. 
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Arbitration 


Decisions , ee 


Developments 


NLRB refuses to recognize arbi- 
tration award. Although arbitration 
awards may not generally be chal- 
lenged because they misinterpret a 
law, the National Labor Relations 
Board under its own rules for evalu- 
ating the validity of awards has just 
cancelled one which would have caused 
a violation of the NLRA. 


The arbitrator had ruled that mem- 
bers of one union could be required 
to be members of another following 
a schism. This requirement, said 
NLRB, “was repugnant to the pro- 
visions of the Act,” and reliance on 
the award was no defense against a 
charge of unfair labor practices. (Her- 
shey Chocolate Corporation, 1960 CCH 
NLRB § 9493.) 


work which 
An employee 


Overtime due for 
should have been his. 
was entitled to overtime pay for work 
which should have been assigned to 
him under the contract. The fact 
that he later refused overtime because 
of personal commitments did not de- 
prive him of his right to the earlier 
assignment. (Standard Oil Company, 
Mandan Refinery and Independent Oil 
Workers Union, Local 10, 61-1 ARB 
€ 8013, Karlins, Arbitrator.) 


Job classification may be changed 
by automation.—_Under a contract with 
a management rights clause, an em- 
ployer was free to add to one worker's 


10 


duties after introduction of automated 
machinery had simplified his original as- 
signment. (Fairmont Aluminum Com- 
pany and Steelworkers of America, 
Local 1, 61-1 ARB §8012, Cahn, 
Chairman. ) 


Pay rate dispute not arbitrable 
under contract.—After a new job had 
been created by the introduction of 
semiautomatic machinery, the em- 
ployer unilaterally categorized the job 
and the union protested. The dispute 
was held to be basically over pay 
rates, and so not arbitrable under a 
contract which expressly denied the 
arbitrator’s jurisdiction over wage dis- 
putes. (Dura Corporation, Paris Prod- 
ucts Division and Allied Industrial 
Workers, Local 238, 61-1 ARB § 8001, 
Warns, Arbitrator. ) 


Contract error of omission cor- 
rected._-A contract clause that pro- 
vided that “no employee shall start to 
work before 7 a. m. or after 6 p. m.” 
to wholly forbid work 
after 6 p. m. The word “work” had 
inadvertently omitted before 
and similar contracts 


was construed 


been 
“after 6 p. m.,” 
with other members of the employers’ 
association were so worded. (Jewel 
Tea, Inc. and Meat Cutters, Local 283, 
61-1 ARB § 8002, Anderson, Arbitra- 
tor.) Note: A motion to dismiss an 
action for damages under the anti- 
trust laws involving these same par- 
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ties and this type of contract was 
denied by a federal district court in 
Illinois in Jewel Tea Company v. Amal- 
gamated Meat Cutters, 36 LC § 65,344. 


Contract permits filling job without 
posting.—Although a contract pro- 
vided for posting of job vacancies, it 
also provided the company could as- 
sign a worker of proven job qualifi- 
cation immediately. When this was 
done, another employee had no right 
to bid for the job. (Lipe-Rollway Cor- 
poration and Mine Workers of America, 
District 50, Local 14929, 61-1 ARB 
§ 8015, Rill, Arbitrator.) 


Discharge for conviction of crime 
upheld.—An employee convicted of a 
crime was properly discharged by his 
employer. Evidence showed that 
keeping the criminal on would have 
adversely affected the business. (Cash- 
ton Cooperative Creamery and Team- 
sters, Local 199, 61-1 ARB { 8008, 
Mueller, Arbitrator.) 


No bump for trainee._-A contract 
provision that seniority should govern 
was not violated when a company re- 
fused to let a qualified piecework 
employee bump a junior trainee. 
3umping trainees was a past practice 
in layoff situations, but in this case 
there was other work available for the 
pieceworker. (American Radiator & 
Standard Sanitary Corporation and Op- 
erative Potters, Local 218, 61-1 ARB 
8011, Prasow, Chairman.) 


Assault justifies discharge. An em- 
ployer had just cause for firing a 
worker who assaulted a company rep- 
resentative, since there was no evi- 
dence that the representative provoked 
the action. (Dorn’s Transportation 
Company and Teamsters, Local 560, 
61-1 ARB § 8003, Kerrison, Arbitrator.) 


Arbitration 


Temporary employees’ rates don’t 
affect foreman’s.—A contract requir- 
ing a ten-cents-an-hour differential for 
working leaders over the highest paid 
employees they supervise was ruled 
not applicable to higher-paid workers 
temporarily assigned to their groups. 
(Walker Manufacturing Company and 
United Auto Workers, Local 660, 61-1 
ARB § 8017, Luskin, Arbitrator.) 


Work for single member of syndi- 
cate gets premium.— Premium pay was 
required for work on a newspaper 
mat prepared for a single member of 
a newspaper syndicate. Less pay 
would have been required if the work 
had been done on a “syndicate mat,” 
but these were defined in the contract 
as mats available to all members of 
the syndicate. (Pittsburgh Newspaper 
Publishers’ Association and Stereotyp- 
ers, Local 56, 61-1 ARB § 8019, Mc- 


Dermott, Arbitrator. ) 


Posting schedule ruled equivalent 
to guarantee of work.— During a 
period for which a work schedule had 
been posted, an employer could not 
lay off employees for lack of work. 
The posting was tantamount to a 
guarantee of work for the period. 
(Firth Sterling, Inc. and Steelworkers 
of America, Local 3873, 61-1 ARB 
{ 8018, Duff, Arbitrator.) 


Transfer to unskilled duties of 
higher classification does not bring 
raise.—An employee temporarily trans- 
ferred to perform relatively unskilled 
duties in a higher job classification 
than his own was not entitled to a 
raise. The contract calied for raises 
only to transferred employees satis- 
factorily performing all the duties and 
responsibilities of the higher classifi- 
cation. (Mead Corporation and Mine 
Workers, District 50, Local 12943, 61-1 
ARB { 8010, Hawley, Arbitrator.) 
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Contract requires premium pay.— 
Although it had been past practice to 
pay eight hours’ pay for seven and 
one-half hours worked only to em- 
ployees working on continuous oper- 
ations, the language of the contract 
clearly required similar premium pay 
for all employees when three shifts 
worked, whether or not they were 
engaged in continuous operations. 
(Paragon Bridge & Steel Company and 
Ironworkers, Local 508, 61-1 ARB 
* 8004, Bradley, Arbitrator.) 


Completion of trial period doesn’t 
bring automatic promotion. Success- 
ful completion of a required trial pe- 
riod does not automatically entitle an’ 
employee to a permanent promotion. 
The company had the right to select 
the best qualified worker from among 
those who bid for the job.  (Conti- 
nental Grain Company and Longshore- 
man's Association, Local 1642, 61-1 
ARB 8014, Klamon, Arbitrator.) 


No-strike clause breached by refusal 
of temporary transfer. Employees 
were properly disciplined for breach 
ing a no-strike clause by refusing to 
work temporarily in another depart- 
ment. Even if they believed the order 
violated the contract, they should have 
done the work and invoked the griev- 
ance procedure. (//oudaille Industries, 
Inc., Huntington Division and _ Steel- 
workers of America, Local 3739, 61-1 
ARB £ 8020, Schmidt, Arbitrator.) 


Dispute over assignment of work 
not arbitrabie.—A union's grievance 
against assignment of work was not 
arbitrable because the union which 
got the assignment refused to take 
part in arbitration or be bound by the 
decision. (Kennecott Copper Corpora- 
tion, Chino Mines Division and Mine, 
Mill and Smelter Workers, Local 890, 
61-1 ARB © 8009, Abernethy, Arbitra- 
tor.) For a contrary ruling see Houdaille 
Industries,Inc., Huntington Division and 
Steelworkers of America, Local 3739, 
61-1 ARB § 8020, Schmidt, Arbitrator. 
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Refusal to use unpicketed entrance 
violates no-strike clause.—- An em- 
ployee was properly fired for violating 
a no-strike clause when he refused to 
cross a picket line involved in a dis- 
pute with another employer. The 
picketing was not at the entrance he 
ordinarily used, and he could have 
entered without crossing any picket 
line. (ARO, Inc. and Air Engineering 
Metal Trades Council, 61-1 ARB © 8006, 


Carson, Chairman. ) 


Solution of special problems per- 
mits return of duties to foremen.—.\ 
job classification of “Special Inspector” 
had been set up to handle a special 
problem of an overage of rejects. Once 
the problem was solved, the company 
did not violate its contract by return- 
ing inspection responsibility to the 
foremen who had done the work be- 
fore the problem arose. (Mansfield 
Tire and Rubber Company and KRub- 
ber Workers, 61-1 ARB © 8024, Sein- 
sheimer, Arbitrator.) 


Seniority and ability both considered 
in layoffs.—Under a contract provid- 
ing for recall from layoff in order of 
seniority, but with consideration of 
the individual's ability and workman- 
ship, an employer could recall an 
especially able worker ahead of his 
senior, but could not recall three work- 
ers ahead of three others with both 
seniority and proven ability. (Ottumwa 
Brick and Tile Company and Glass 
Workers, Local 136, 61-1 ARB § 8023, 
Beatty, Arbitrator. ) 


Grievance timely filed on Saturday. 
Grievances were required to be filed 
within ten days. A grievance was 
timely filed by being placed on the 
labor relations manager’s desk on the 
tenth day, a Saturday, even though he 
until Monday. 
Company and 
ARB £ 8036, 


would not see it 
(Caterpillar Tractor 
UAW, Local 145, 61-1 


Garman, Arbitrator. ) 
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Recent Trends 


of Labor Unions in Government 
By PAUL A. BRINKER 


Union membership in government has been increasing. This article 
gives the characteristics of labor unions in government and dis- 
cusses their objectives and their collective bargaining problems. 
The author is professor of economics, University of Ok!ahoma. 


EDERAL, state and local governments in the United States em- 

ploy 8.4 million people or 12'% per cent of the employed civilian 
labor force in the whole country.’ More civilians work for the government 
than in the eight largest corporations combined.* With so many employees, 
it would be expected that the government would have worked out 
well-co-ordinated plans and programs for dealing with employees. 
In private enterprise, labor relations problems became so important 
to the nation that comprehensive laws have been passed since the 
1930's to regulate employer-employee relations. These laws exempted 
government employees from coverage under them. Little was known 
then about how to deal with labor unions in government, and compara ee 
tively few studies have been made since then to clarify the issue. The ie 
result has been that our handling of labor unions in government has 
been quite chaotic.* In many ways, government employer-employee 


* Survey of Current Business, United States Department of Commerce, Vol. 40, 
No. 6 (June, 1960), pp. 511-512. 

* Frederick and Edith Mosher, “Distinguishing Markers of the Federal Gov Fi 
ernment Service,” in the American Assembly, The Federal Government Service hea 
(New York, Columbia University Press, 1954), p. 123 

* Practically all scholars of labor unions in government have arrived at this 


conclusion. Several quotes follow: “Unfortunately, the impact of trade unionism 
upon government, especially at the state and local level, has been imperfectly 
understood. In many jurisdictions neither public officials nor union leaders have 
approached the settlement of differences through timely and intelligent negotia- 
tions.” William S. Carpenter, The Unfinished Business of Civil Service Reform 
(Princeton, Princeton University Press, 1952), p. 60; “I think a fair way to 
characterize much of the practice of labor relations in the public service today 
is by the single word, ‘chaotic.’” Eli Rock, “Practical Labor Relations in the 
Public Service,” Public Personnel Review, Vol. 18 (1957), p. 73; “But no generally 

(Continued on following page) 
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relations are at a stage that private 
enterprise relations were over 30 years 
ago. During the 1920's owners and 
managers of corpogations had little 
experience with labor unions and at- 
tempted to keep them out of their 
plants. 

Similarly, today most public ad- 
ministrators in government have had 
little experience with unions. Many 
public officials have an antiunion bias 


and have adopted methods to restrict 
the growth of collective bargaining. 

Table 1, which appears on the op- 
posite page, shows that in spite of op- 
position to the growth of labor unions, 
union membership in government has 
been increasing. From 1943 to 1958, 
membership in government unions 
has increased 60 per cent compared 
with a 32 per cent increase for all 


unions.* 


(Footnote 3 continued) 
accepted or definite 
bargaining in public employment has been 
developed in the United States so far, There 
is little to guide the interested student and 
almost no litigation directly to the point.” 
Charles W. Anrod, “Postwar Labor Rela- 
tions,” American Economic Review, Vol. 36 
(supplement) (1946), p. 375; “Faced with 
increasing demands for collective bargaining, 
public officials are in a quandary. The 
present chaos cannot last. The very bigness of 
government and the change in its functions, the 
growth of unionization, and the economic plight 
of public employees, as well as the paradox 
of hierarchic autocracy in the administration 
of a democratic republic, combine to press 
for the application of democratic personnel 
procedures in the public service.” Joseph 
Mire, “Collective Bargaining in the Public 
Service,” American Economic Review, Vol. 
36 (supplement) (1946), pp. 347-348; “The 
foregoing summary makes it easy to under- 
stand why one authority has said that there 
is one word which best characterizes the 
practice of industrial relations in public 
employment—and that word is ‘chaotic.’ ” 
Charles C. Killingsworth, “Grievance Ad- 
judication in Public Employment,” The 
American Arbitration Journal, Vol. 13, No. 1 
(1958), p. 8; “It is only a question of time 
before the full impact of the developments 
in the field of labor relations in private in- 
dustry will be felt in the relations between 
employees and administrators in the public 
Articulate labor, both in private 
service, 1s evidence of 
The dan- 


theory of collective 


service 
and public giving 
aggressive interest in this subject 
ger so great from the standpoint of the pub- 
lic service is that this phenomenon will not 
be understood by our public administrators 
and personnel managements, and that they 
will react negatively to it, to the detriment 


of the public service.” Otto S. Beyer, “Em- 


ployee Relations in the Public Service— 
Present and Future,” Public Personnel Re- 
view, Vol. 7 (1946), p. 20; “Government 
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for 


unions have been in existence some 
time, but there is :o well detined policy 
toward them.” Arthur J. Altmeyer, “The 


Scope of Department Personnel Activities,” 
Annals of the American Academy of Political 
and Social Science, Vol. 189 (1937), p. 190; 
“Unfortunately, administrative officials have 
been required to evaluate labor union ob- 
jectives without the guidance of a basic 
public policy prescribing the status and 
functions which may properly be assigned 
to associational activity.” Morton Robert 
Godine, The Labor Problem in the Public 
Service (Cambridge, Harvard University 
Press, 1951), p. 3; “The need for a uniform 
labor-relations policy has been expressed 
by Civil Service Commissioner, Christopher 
H. Phillips, last August, when he addressed 
an anniversary meeting of a Government 
employees’ union. Commissioner Phillips 
said: ‘It is my personal impression that the 
Federal Government has not yet developed 
any overall clearcut policy in the area of 
employee-management relations. True, many 
agencies have official policy statements gov- 
erning their relations with employees. Some 
are excellent; others leave much to be de- 
sired. Generally speaking, however, we find 
a jigsaw puzzle made up of many pieces. 
These pieces appear to be, collectively, the 
executive branch policy on employee-man- 
agement relations.’ The Commissioner then 
proceeded to raise three questions concern- 
ing this so-called policy and he concluded 
that it is not adequate; it is not consistent: 
and it is not good enough for the United 
States Government, the largest employer 
in our country. We heartily concur.” Testi- 
mony of James A. Brownlow, president, 
Metal Trades Department, AFL-CIO. on 
H. R. 6 and related bills, Hearings Before 
the Committee on Post Office and Civil Serv- 
ice, House of Representatives, 85th Cong., 
March, 1958, p. 161. 


*The government figures exclude mem- 
bership in unions having members both in 


private enterprise and government. 
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ployees (AFL-CIO) 


National 


ployees (AFL-CIO) 


CIO) 
United Federal Workers of America 
Blue Collar Unions (not affiliated with 
* Not reported. 
+ Not available. 
Sources: 1943, Florence Peterson, 
American Council on Public Affairs, 


Bulletin No. 1267). 


TABLE 1 
Government Labor Union Membership—-1943-1958 
State and Local Unions 


International Association of Fire Fighters (AFL-CIO) 
American Federation of State, County and Municipal Em- 


State, County and Municipal Workers (CIO) 
American Federation of Teachers (AFL-CIO) 


Federal Postal Unions 


Association of Letter Carriers of the 


States of America (AFL-CIO) 64,500 110,000 
National Association of Special Delivery Messengers 
(AFL-CIO) 1,000 1,987 
National Federation of Post Office Clerks (AFL-CIO) 45,000 100,000 
National Association of Post Office and Postal Trans- 
portation Service Mail Handlers, Watchmen and Mes- 
sengers (AFL-CIO) 1,500 5,500 
National Postal Transport Association (AFL-CIO) 21,800 25,491 
National Rural Letter Carriers’ Association (Ind.) 28,066 36,723 
United National Association of Post Office Craftsmen 
(Ind.) 38,500 
National Postal Clerks Union (Ind.) 37,420 25,000 
National Alliances of Postal Employees (Ind.) 10,047 18,000 
National Association of Postal Supervisors (Ind.) 9,400 21,808 
National League of Postmasters of the United States 
(Ind.) 18,000 
National Association of Post Office and General Services 
Maintenance Employees (Ind.) 7,700 
National Federation of Post Office Motor Vehicle Em- 
5,000 


National Federation of Rural Letter Carriers (AFL) 
Other Federal Unions 


National Federation of Federal Employees (Ind.) 
American Federation of Government Employees (AFL- 


International Labor Unions in the United States, 1959 (Bureau of Labor Statistics, 


1943 1958 
38,200 93,000 
50,000 200,000 
38,000 
35,000 50,772 


United 


75,000 90,000 
33,500 60,000 
30,000 

those above) + 127,519 


Handbook of Labor Unions (Washington, 
1944); 1958, Directory of National and 


Labor unions have been particu- 
larly active in government during 
the past few years. Whereas mem- 
bership in all unions decreased from 
18.32 million to 17.97 million mem- 
bers from 1956 to 1958, during this 
same period, membership in govern- 
ment unions increased 13 per cent 


from 915,000 to 1,035,000.° The largest 
percentage gains in government unions 
have come in the blue collar federal 
and state and local unions. Old-line 
blue collar unions affiliated with the 
American Federation of Labor, en- 
trenched in private industry for years, 
have now extended their organizing 


* United States Department of Labor, Bu- 
reau of Labor Statistics, Monthly Labor Re- 
view, Vol. 80, No. 10 (October, 1957), Tables 


Labor Unions in Government 


1 and 6, pp. 1204 and 1208, and Vol. 83, 
No. 1 (January, 1960), Tables 1 and 7, 
pp. 3 and 7. 
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drives in government. These unions 
have reported a 78 per cent increase 
from 1956 to 1958.° 

Table 1 also shows that state and 
local unions have been increasing their 
membership quite rapidly in recent 
years. From the Municipal Yearbook 
in 1938, of 960 cities reporting, only 
32 per cent had one or more labor 
unions. The percentage figures rose 
in 1945, 1950 and 1955 respectively 
to 58, 66 and 70 per cent.?. The largest 
union organizing in this jurisdiction 
is the American Federation of State, 
County and Municipal Employees 
(AFL-CIO). This union absorbed 
some of the losses of the State, County 
and Municipal Workers Union, which 
was expelled from the Congress of 
Industrial Organizations because of 
Communism, and later became de- 
funct. The American Federation of 
State, County and Municipal Em- 
ployees (AFL-CIO) formerly 
stressed lobbying activity as its method 
of approach. However, in recent years 
it has espoused collective bargaining 
contracts with states and municipali- 
The change in orientation of the 
be noted by two. state- 


tes. 
union may 
ments delivered by its president, Mr. 
\rnold Zander. In September of 1937, 
“The private employment 
agreement has its corollary for the 
public service in legislation. . . . The 
Federation devotes itself to securing 
These 


he said: 


the passage of legislative acts. 
constitute the agreement under which 
the local unions operate.” * However, 


a change in union policy may be noted 


by the following statement in 1958 by 
Mr. Zander: “While many of these 
benefits are stii' obtained by methods 
short of true collective bargaining, 
the trend is toward negotiated con- 
tracts and working agreements be- 
tween the union and public officials.” ® 
In 1958, the AFSCME reported that 
it had been recognized as exclusive 
bargaining agent in the City of Phila- 
delphia for departments employing 
about 15,000 people.” The AFSCME 
has been particularly active the past 
several years. It increased its mem- 
bership from 150,000 in 1956 to 200,000 
in 1958." 

Another active union at the munici- 
pal level is the International Associ- 
ation of Fire Fighters (AFL-CIO). 
This union also believes that one of 
its main functions should be to en- 
gage in collective bargaining. The 
expansion of the union may be noted 
from a listing of new locals in a one- 
month period in its monthly maga- 
zine: Portland, Oregon; Nelson, 
British Columbia; Palestine, Texas: 
Oak Ridge, Tennessee; Watertown, 
Massachusetts ; Muncie, Indiana; Mo- 
bile, Alabama; El Dorado, Arkansas; 
and Blind River, Ontario.’* The Fire 
Fighters were successful in 1959 in 
obtaining organization rights in the 
State of California. This law voided 
ordinances in two cities that had pro- 
hibited fire fighters from belonging to 
unions. Rights to join unions were 
granted by law also in Wisconsin and 
Florida in 1959. An Alaska law went 
further and legalized collective bar- 
gaining for public employees.’* In 


“Derived from the sources listed in foot- 
note 5 and Jtrectory of National and Inter- 
national Labor United States 
(Bureau of Labor Statistics, Bulletins No 
1222 (1957) and No. 1267 (1959)) 

"Eh Rock, work footnote 3, at 
p. 74 

"Arnold Zander, “Public Employee Unions,” 
Public Management, Vol. 19 (September, 
1937), p. 26 

*Arnold Zander, “Public Employees are 
Turning to Unionism,” .4merican Federa- 
tiomst, Vol. 65 (August, 1958), p. 23. 


the 


cited at 
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" Work cited at footnote 9. 

" Directory of National and International 
Labor Unions in the United States. Bulletins 
cited at footnote 6. 

“Welcome New Afiiliates,” /nternational 
Fire Fighter, Vol. 42, No. 10 (October, 
1959), p. 24. 

*“TLegislative Review: 
Will Benefit Fire Fighters in Many Ways,’ 
International Fire Fighter, cited at footnote 
1Z, af pp. 3-4. 
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The Engineer/Scientist Demand In- 
dex, developed by Deutsch & Shea, 
Inc., reveals a slight dip in the de- 
mand for engineers and scientists 
in November, after a rise in Sep- 
tember and October. 


other localities, the Fire Fighters were 
successful in obtaining pay raises and 
reducing hours of work. 


The white collar union of state and 
local employees, the American Fed- 
eration of Teachers, has shown less 
ability to increase its membership. It 
is much smaller than the National 
Education Association. It differs from 
the National Education Association 
on two major policy questions. Un- 
like the National Education Associa- 
tion, the American Federation of 
Teachers does not admit superin- 
tendents of school into membership, 
and it has affiliated with the American 
Federation of Labor, whereas the Na- 
tional Education Association has not 
joined. The American Federation of 
Teachers has been criticized because 
of its inactivity in the fields of certifi- 
cation and accreditation of teachers. 
\lso, it has done little or nothing to 
attempt to change the present system 
of permitting education to be con- 
trolled by lay boards rather than pro- 
fessional educators.’* In addition, it 
seems to be suffering from the typical 
weakness of white collar unionism, 
namely the inability to arouse enough 
enthusiasm among white collar work- 
ers to enlist them as members of labor 
unions. 


In spite of progress being made in 
organizing state and local employees, 
this area remains much less organized 
than the federal government. Within 
the federal government, the post office 


“Myron Lieberman, Education as a Pro- 
fession (New York, Prentice-Hall, 1956), 
pp. 329-330. 
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department is much more highly or- 
ganized than other segments of gov- 
ernment. In the post office, most of 
the workers have joined unions. As 
can be seen from Table 1, there are 
now 13 different unions in the post 
office, six of which are affiliated with 
the AFL-CIO. During the past 15 
years the post office unions almost 
without exception have been able to 
increase their membership. When 
labor unions first organized postal 
employees, much hostility was gen- 
erated with the post office department, 
which was not interested in dealing 
with labor unions. Dismissals, strikes 
and turmoil were the order of the day. 
Gradually order developed out of chaos, 
and although the many postal unions 
were unable to form into one organi- 
zation, they did become effective lob- 
bying organizations. More recently, 
the postal unions have been placing 
more emphasis on settling grievances 
at the shop level. At the present 
time, postal unions may file griev- 
ances for postal employees, a right 
that many other government agencies 
will not grant to labor umions.*” 


The white collar unions in the fed- 
eral government have not been grow 
ing with any particular rapidity. White 
collar employees in government have 
shown the same reluctance to join 
labor unions as they have in private 
enterprise. Many white collar. work- 
ers feel that there would be loss of 
status if they joined a labor union 
since unions have been primarily 
agencies for the lower socio-economic 
groups. Nevertheless, in the past, 
white collar federal unions have made 
substantial contributions to the wel- 
fare of the workers. They were in- 
strumental in promoting a systematic 
system of classification of government 
employees first adopted under the 


* Post Office Manual, Part 746 
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Classification Act of 1923, and later 
implemented and improved. These 
unions have also fought to improve 
the merit system in government. They 
have consistently opposed the spoils 
system, since they recognized that the 
spoils system meant insecurity of ten- 
ure for government employees. The 
two major white collar unions in gov- 
ernment have developed effective 
lobbying organizations. As an ex- 
ample of their work, recently a health 
benefits program was adopted for gov- 
ernment workers. A 7% per cent pay 
raise was passed over President Eis- 
enhower’s veto in 1960. During the 
same year, the white collar unions 
lobbied for the following bills: to 
amend the Employees Compensation 
Act (H. R. 12383) ; to increase per diem 
travel allowance (H. R. 5196); to 
guarantee classified employees pro- 
moted to a higher grade a salary in- 
crease equivalent to a full grade 
differential (H. R. 543); and to pro- 
vide health benefits for federal em- 
ployees retired prior to July 1, 1960 
(S. 2575). The postal unions, how- 
ever, feel that most of the legislative 
gains have been due to postal unions 
lobbying. Mr. William C. Doherty, 
president of the National Association 
of Letter Carriers recently said: “Clas- 
sified employees should get down on 
their knees and thank God for the 
National Association of Letter Car- 
riers. Otherwise they would have 
received no pay raise. I earnestly 
suggest to classified employees that 
they join a union. Frankly, we are 
sick and tired of carrying classified 


employees on our coattails.” 


Blue collar workers in the federal 


government have been organized 
mainly by the old-line craft unions. 
Several of these unions like the Inter- 
Machinists 


national Association § of 


have become quite active in organiz- 


These 


ing government employees. 
unions have concluded that unions 
organized solely for lobbying purposes 
do not provide for an effective union- 
ism. Many labor economists feel that 
American labor unions provide a much 
more wholesome type of unionism, 
since they function at the shop level. 
Purely political unions, of course, 
make little contribution at the shop 
level. In attempting to process griev- 
ances and bargain for workers, the 
blue collar and state and local govern- 
ment unions have many times faced 
intense opposition from public admin- 
istrators. Furthermore, it is here that 
the weaknesses of legislative guide 
lines to bargaining are most apparent. 

The remaining part of this paper 
will attempt to analyze the objectives 
of unions in government, the possible 
weaknesses and limitations of govern- 
ment unions, the problems involved in 
attempting to legislate proper govern- 
ment employer-employee relations, 
and a brief notation on how other 
countries have handled this problem. 


Objectives of Labor Unions 
in Government 

The objectives of American labor 
unions are somewhat the same for 
government as for private enterprise, 
namely, the improvement of the lot 
of workers. Improvement in wages, 
hours and working conditions are 
usually mentioned as a summary of 
union objectives in private enterprise, 
and these apply to government as 
well. Concerning wages, a historical 
analysis shows that government wages 
have lagged badly behind other wages. 
In his classic study of real wages in 
the United States from 1890 to 1926, 
Professor, now Senator, Paul Douglas 
concluded: “No class of labor seems 
to have suffered the economic losses 
which government employees have 


plovees’ News Digest, Vol. 9, No. 48 (July 1], 
1960), p. 1. 
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suffered.” Another study showed 
that from 1899 to 1919, government 
salaries rose 52 per cent, compared 
with a rise in the retail price of food 
from 96 to 259.5 During the depres- 
sion of the 1930's, federal government 
workers benefited by not being laid 
off on any large scale, but during 
World War II no basic increase in 
wages was given compared with in- 
creases in private industry received 
under the little steel formula. The 
Federal Employees Pay Act of 1945 
was the first general increase granted 
since passage of the Classification Act 
of 1923. From January, 1953, to the 
present, although federal government 
wages have risen 17% per cent to 20 
per cent, average hourly earnings in 
manufacturing have increased 33 per 
cent. State and local employees’ sal- 
aries in general are much lower than 
federal salaries. 

A number of criticisms have been 
leveled at the wage administration in 
the federal and lower levels of govern- 
ment. No survey has ever been made 
to compare wages of managerial, pro- 
fessional and supervisory positions in 
government with private enterprise. 
The general consensus is that govern- 
ment pays much lower salaries than 
for comparative ranks in private en- 
terprise. Finally, after many years, 
the Congress appropriated $500,000 
for a comparative salary study on these 
levels. The preliminary results are 
due in September, 1960, and the study 
is to be completed by December. The 
fact that nation-wide scales are used 
tends to make government wages 
higher in some localities than private 
wages and lower elsewhere. Cost-of- 
living differences also make for vari- 
ations in real wages of government 


workers in various parts of the coun- 
try. Problems also exist of paying 
different wages for the same type of 
work in different agencies. Some 
agencies located in a number of cities 
in the country have had trouble with 
some workers attempting to transfer 
to work at a new location because the 
pay is higher for the same work. All 
of these problems are amenable to the 
collective bargaining process. 

The settlement of grievances has 
been recognized as one of our impor- 
tant industrial problems. The gov- 
ernment has been cognizant of the 
problem, and has attempted to set up 
some machinery for the settlement of 
grievances. After the President’s 
Committee on Administrative Man 
agement in 1937 had recommended to 
President Roosevelt that improved 
methods were necessary, the Presi- 
dent, by Executive Order Number 
7916 on June 24, 1938, directed federal 
personnel directors to establish appro- 
priate grievance procedures subject to 
the approval of their agency head and 
the Civil Service Commission. Later, 
the Civil Service Commission set up a 
set of principles to guide agencies 
prior to civil service approval.’*® As 
the system grew, a later study found 
that there were eight categories of 
appeals which received special and 
separate handling through different 
channels. These eight are: griev- 
ances, appeals from removal, appeals 
from other formal adverse actions, 
appeals from performance ratings, 
appeals from classification actions, ap- 
peals from reduction-in-force actions, 
loyalty appeals and security appeals.*° 

Practically all who have studied the 
problem of federal grievance proce- 


* Paul Douglas, Real Wages in the United 
States, p. 377. 

* Mary C. Conyngton, “The Government's 
Wage Policy During the Last Quarter Cen- 
tury,” Monthly Labor Review (June, 1920), 
pp. 2, 27. 
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* Daniel C. Knapp, “Administering Federal 
Grievance Procedures,” Public Personnel Re- 
view, Vol. 8 ( 1947), Pp 96 

” “ Appeals and Grievance Procedures in the 
Federal Government,” Committee on Post 
Office and Civil Service, S. Doc. No. 33 (83d 
Cong., Ist Sess., 1953), Subcommittee on Fed- 
eral Manpower Policies, p. 4. 
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dures have concluded that a 
uniformity and systemization 
handicap in settling grievances 
example, some agencies grant an ap- 
peal before a final decision is made 
(CIA, VA, TVA and AEC), whereas 
others never hold a hearing before a 
decision has been reached (Treasury 
Department, Department of Justice, 
General Accounting Office and the 
State Department). A third proce- 
dure in the Department of Agriculture 
does not grant hearings on appeal for 
disciplinary cases. 
the procedures are 


removal or other 
In some agencies 
so indefinite that appeals may be han- 
dled in one way on a certain day and 
differently the next.** Another exam- 
ple of dissimilarity in handling 
grievances originated from 1944 Con- 
gressional action which provided that 
veterans should have the right of appeal 
to the Civil Service Commission on vari- 
ous types of grievances. With about 50 
per cent of our federal personnel hav- 


dissension and 
some 


‘Another of labor 
strikes that emphasize the need for 
permanent agency of adjustment has been 
usually expressed by the omnibus word, 
‘discrimination.’ Workers have cotnplained 
that they have been discriminated against 
because of their union activity, because of 
political affiliation or religious creed, 


David Ziskind, 


cause 


race, 
and for no reason at all.” 
One Thousand Strikes of Government Em- 
ployees (New York, Columbia University 
Press, 1940), p. 199; “If the right to strike 
is limited, then management must accept 
responsibility for the establishment of ma- 
chinery for peaceful solution of grievances 
and of more basic Maladjustments 
are far less likely to occur when employees, 
organized and unorganized, are able to con- 
systematically to the formulation 
of administrative policy 
This is a long neglected 
management of the Federal 
Government.” Frederick and Edith Mosher, 
work cited at footnote 2, at p. 145; “Every- 
one interviewed during the study has agreed 
that and grievance policies and 
practices in the Federal Government as a 
whole are in a state of confusion. The 
legislative basis for the disposition ot these 
matters is a patchwork of laws enacted 
different times and for different purposes 
Authority found in Executive orders and 
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ing veteran status,** clearly one group 
of government employees are being 
treated in a different manner from 
others. Some government agencies 
have provided for similar hearing 
rights to nonveterans, such as the De- 
partment of the Army, Mutual Security 
Agency and the Veterans’ Adminis- 
tration, but other groups not.** 
Another diversity in handling griev- 
ances comes on the point of the em- 
ployee’ s representative at the grievance. 
Certain agencies do not permit repre- 
sentation prior to a formal hearing 
(GPO, the Commerce Department 
and the VA), whereas others allow 
repre sentation at every stage of the 
grievance except in the discussion 
with the immediate supervisor (Mu- 
tual Security Agency, Post Office De- 
partment, Treasury and the Air Force). 
A third method is followed by the 
Navy, which permits representation 
at all levels, except that at the first 
step the employee may have only a 


do 


regulations of the Civil Service ‘ommission 
is of much the same character.” Subcom- 
mittee on Appeals and Grievance Procedures 
Federal Government, hearings cited 
3-4; Five years after 
essman, John Lesin- 


in the 
ai footnote 20, at pp. 
the above report, Congr 
ski quoted the report with approval and 
added: “What was said in that report is 
even more pertinent today and, in my due 
judgmeat, the need for such legislation is 
more urgent.” “Recognition of Organiza- 
tions of Postal and Federal Employees,” 
hearings cited at footnote 3 (July 24- 
August 1, 1958), at p. 374; “A bureaucratic 
organization of the complexity and magni- 
tude of a modern public service has rendered 
obsolete personnel programs based upon 
the feasibility of resolving grievances through 
individual relationships.” Morton Robert 
Godine, work cited at footnote 3, at p. 278 
2 Subcommittee on Federal Manpower 
Policies, hearings cited at footnote 20. 
Hoover Commission Report, “Personnel 
and Civil Service,” Report to Congress, 
February, 1955, p. 22. This report suggests 


that except for the first five years of em- 
ployment, veterans be denied the right of 
appeal to the Civil Service Commission, 


pp 69-70. 
* Subcommittee 
hearings 


on Federal Manpower 


Policies, cited at footnote 20, at 


p. 
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Thirty-three states, District of Co- 
lumbia and Puerto Rico have mini- 
mum-wage laws applying to women; 
of these, 15 apply to men.—1960 
Handbook on Women Workers, La- 
bor Department. 


fellow employee present. Not only 
have the grievance procedures in gov- 
ernment been criticized for lack of 
similarity, but other criticisms have 
been leveled as well. Some have criti- 
cized the lack of time limits in settling 
cases. Labor unions in private enter- 
prise have been quite aware of this 
problem, and have bargained for time 
limits on each step. In government, 
however, in some cases, grievances 
have taken a long time to settle—two 
years is not considered an uncommon 
time.*® Another criticism is that in 
many instances workers are afraid to 
file a grievance because it will be held 
against them.** Couple this with the 
view that the workers feel that hear- 
ings are rigged against them in ad- 
vance, and the grievance procedure 
simply falls into disuse. 

Killingsworth has found from a 
study of 18 jurisdictions accounting 
for about 38 per cent of government 
employment that adjudication of em- 
ployee appeals can be classified roughly 
into four main categories: ** 

(1) Final and binding arbitration 
by a neutral. This type is rare al- 
though such clauses are in existence 
with the Tennessee Valley Authority 
and the New York City Transit 
System. The American Federation 
of State, County and Municipal Em- 
ployees has more than 70 contracts 
of this nature with various cities in 
the United States. 

(2) Adjudication by a permanent 
appeal board established by law and 
independent of operating agencies and 


the Civil Service Commission. The 
States of Connecticut and Massachu- 
setts have such a system, but the 
board's jurisdiction excludes such 
items as classifications and examinations. 

(3) Adjudication by, or under control 
of, a Civil Service Commission. This 


is the most frequently used system. 

(4) Miscellaneous. 

Killingsworth dismissed the first as 
not fitting the governmental structure 
well. He wae critical of the second, 
because many times boards were ap 
pointed politically and had little or no 
knowledge of labor relations. The 
civil service method (number 3) was 
criticized because a number of cases 
involve examinations and_ classifica- 
tions, in which the civil service com- 
mission has primary responsibility in 
many jurisdictions. In Michigan, for 
example, some 12 to 30 per cent of all 
grievances involved examination and 
classification problems. Killingsworth 
recommended that experienced arbi- 
trators be employed on an ad hoc 
basis to render advisory opinions. He 
hoped that such advisory opinions 
would be accepted. 

Two bills were introduced in Con- 
gress in 1958 to improve the handling 
of grievances. H. R. 6 would have 
amended the Lloyd-LaFollette Act of 
1912 as follows: 

“(1) The rights of officers or repre- 
sentatives of national employee or- 
ganizations or local officers of such 
national organizations representing 
employees of a department or agency 
or subdivision of such department or 
agency to present grievances in behalf 
of their members without restraint, 
coercion, interference, intimidation or 
reprisal is recognized. 

“(2) (A) Within six months after 
the effective date of this Act, the head 


* Subcommittee on Federal Manpower 
Policies, hearings cited at footnote 20, at p. 5. 
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World production of natural rubber 


amounted to 150,000 long tons 
in August, 1960, compared with 
177,500 tons for the same month 
of 1959.—United States Depart- 
ment of Commerce. 


of each department and agency shall, 
after giving officers or representatives 
of employee organizations having mem- 
bers in such department or agency an 
opportunity to present their view, 
promulgate regulations specifying that 
administrative officers shall at the re- 
quest of officers or representatives of 
the employees’ organizations confer, 
either in person or through duly des- 
ignated representatives, with such of- 
ficers or representatives on matters of 
policy affecting working conditions, 
safety, in-service training, labor- 
management cooperation, methods of 
adjusting grievances, transfers, ap- 
peals, granting of leave, promotions, 
demotions, rates of pay and reduction 
in force 

“(2) (B) Disputes resulting from 
disagreement between employee or- 
ganizations and departments or agen- 
cies on the policies enumerated in 
subsection (e)(2)(A) shall be referred 
to an impartial board of arbitration 
to be composed of one representative 
of the department or agency, one rep- 
resentative of the employee organiza- 
tion, and one representative appointed 
by the Secretary of Labor who shalli 
serve as chairman. The findings of 
the board shall be final and conclusive. 

“(3) Charges involving a violation of 
this subsection shall be referred to an 
impartial board of arbitration to be 
composed of three members, one to be 
selected by the organization making 
the charge, one to be selected by the 
head of the department or agency in- 
volved, and the third who shall act 
as chairman, to be designated by the 


Civil Service Commission. The find- 
ings of this board of arbitration shall 
be final and conclusive as to the fact 
of violation and the head of the de- 
partment or agency involved shall 
take such action as may be necessary 
to cause the suspension, demotion, or 
removal of any administrative official 
found by the board of arbitration to 
have violated this subsection. 


(4) This subsection shall not apply 
to the Central Intelligence Agency, 
the Federal Bureau of Investigation, 
the Atomic Energy Commission, the 
National Security Agency, the Fed- 
eral Deposit Insurance Corporation, 
or any corporation under the super- 
vision of the Farm Credit Adminis- 
tration of which corporation any 
member of the board of directors is 
elected or appointed by private 
interests.” 

H. R. 6 was supported by some 
Congressmen and labor union leaders. 
Congressman George M. Rhodes of 
Pennsylvania quoted a National Civil 
Service League endorsement that the 
bill would not only provide democratic 
assistance for the employee but de- 
velop a means for management re- 
sponsibility. He also pointed out that 
some workers leave government em- 
ployment in disgust over the poor 
handling of grievances and others will 
not enter such employment for that 


reason.**> The committee received a 


letter from a Mr. Alfred J. Bricker, 
president of the Postal Employees 
Legislative Council in Seattle, en- 


dorsing H. R. 6. Mr. Bricker pointed 
out that just recently postal substi- 
tutes worked from 21 to 27 consecu- 
tive days without a day off at straight 
time, with most of the days being at 
least ten hours long.*® Mr. Nagle, 
president of the National Postal 
Transport Association complained 
that the governmental procedure had 

(Continued on page 77) 


* Hearings cited at footnote 3, at pp. 3-14. 
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The Background and Events 
Leading Up to the Passage of the 
Wisconsin Employment Peace Act 


By JUSTIN C. SMITH 


This article is the by-product of a two-year field study evaluating the impact 
the Wisconsin Employment Peace Act has had on Wisconsin labor-management 
relations. It represents a unique contribution to our knowledge of state labor 
legislation. The author is assistant professor of law, Western Reserve University. 


TUDENTS OF LABOR RELATIONS are often troubled by the 
presence of the Wisconsin Employment Peace Act' and are at 
odds as to how it achieved passage in a state widely acclaimed for its 
forward-looking legislation. Proponents of state labor legislation 
have commented that Wisconsin, in acting when it did, merely antici- 
pated the action of Congress in 1947. Opponents of state legislation 
in this area are often less charitable. Strangely enough, regardless of 
viewpoint, few have sought to consider the legal, political, sociological 
and economic forces which combined to produce the act. 


The space at hand permits only a brief summary of the back- 
ground leading up to the passage of the peace act. However, it is 
hoped that this treatment and the identification of those responsible 
for it will cast some light on “Wisconsin's experiment.” 


“Little Norris-LaGuardia Act’’ of 1931 


Scholars have long associated the State of Wisconsin with legis- 
lation designed to advance the lot of the common man. Undoubtedly’ 
Wisconsin's reputation for this type of legislation is attributable to 
the influence which both the Socialist and the Progressive parties had 
on Wisconsin politics. Many of the North European emigrants who 
settled in the state brought with them a sympathy for the early 
continental social reforms, originating in Germany and later accepted 
elsewhere. This unique blending of sympathies, coupled with 
political action, resulted in the first workmen’s compensation law in 
1911? and the first industrial commission legislation designed to 


* Wisconsin Laws 1939, Ch. 57; Wisconsin Statutes (1955), Ch. 111. 
? Wisconsin Laws 1911, Ch. 50, Sec. 1. 
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centralize the administration of state 
labor legislation under a single ad- 
ministrative body, also passed in 1911.° 


However, even in 1911 state labor 
legislation was by no means new to 
Wisconsin, for as early as 1893 the 
state had enacted an antitrust meas- 
ure embodying a labor exemption,* 
and, in 1899, the state legislature 
sought to prohibit “yellow dog” agree- 
ments. Later the statute was held 
unconstitutional in Zillmer v. Kreutz- 
berg,’ with the result that labor was 
forced to accept a “moratorium” on 
labor legislation until it was to back 
what was to become known unofficially 
as the labor code.’ 


When the legislature again turned 
its attention to labor legislation in 
1931, the result was, as one early 
writer in the field characterized it, a 
“three based statute.” * This statute, 
the “Little Norris-LaGuardia Act,” 
preceded its namesake, the Norris- 
LaGuardia Act.’ It prohibited “yel- 
low dog” agreements ; recognized that 
certain classes of economic pressures 
were lawful; '® and restricted issuance 
of injunctions and contempt proceed- 
ings growing out of labor disputes. 
The full impact of the state’s new 
legislation was soon to be experienced 
when the Wisconsin Supreme Court 
held in Wisconsin State Federation of 
Labor v. Simplex Shoe Company ™ that 
the declared policy of the act so 
strongly favored collective action that 
it felt compelled to issue an injunc- 
tion forbidding Simplex from inter- 
fering with its employees’ right to 


organize and bargain collectively. It 
was against this backdrop that the 
legislature acted in 1937 when it passed 
the Wisconsin Labor Relations Act. 


Wisconsin Labor Relations Act 
of 1937 

On the national scene, Congress in 
1935 passed the National Labor Rela- 
tions Act;** and scarcely had that 
measure been signed into law when 
attempts were made in Wisconsin to 
emulate it. However, these efforts 
were destined to failure, largely be- 
cause of the conservative makeup of 
the state’s senate. Thus, while prior 
to 1937 the major thrust of labor- 
sponsored legislation was directed 
toward legislation governing working 
conditions, labor-oriented forces in 
1937 were marshalled to secure a 
“Little Wagner Act” for Wisconsin. 


The resulting legislation, copied in 
part from the NLRA, had numerous 
draftsmen, including several promi- 
nent members of the University of 
Wisconsin faculty. The close rela- 
tionship between the university and 
extended even 


the new legislation 
further when Governor LaFollette 


announced his appointments to the 
WLRB. The gubernatorial appoint- 
ment, which included a member of the 
university's economics department, met 
with unanimous senate confirmation ; 
and shortly thereafter, the act was 
amended to remove the requirement 
that members of the board should not 
engage in “any other business, voca- 
tion or employment.” ** The position 


* Citedtat footnote 2, at Ch. 485, Sec. 1 

* Wisconsin Laws 1893, Ch. 219, Secs. 8-9. 

* Wisconsin Laws 1899, Ch. 332, Sec. 1, 
repealed by Wisconsin Laws 1919, Ch. 679, 
Sec. 81. 

*114 Wis. 530, 90 N. W. 1098 (1902). 

* Rice, “The Wisconsin Labor Relations 
Act in 1937," 1938 Wisconsm Law Review 
236 passim. In particular this noted that 
“perhaps the nullification of the antiyellow- 
dog act so darkened the prospect that it was 


24 


felt more expedient to focus on other changes 
which could be carried out with more hope 
of avoiding judicial veto.” 

work cited at footnote 7. 

47 Stat. 70 (1932), 29 USC 101-115 (1946). 


* Rice, 


* A notable exception is the use of the 
secondary boycott. 

" 215 Wis. 623, 256 N. W. 56 (1934). 

* 215 Wis., at p. 636, 256 N. W., at p. 61. 
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of general counsel, which the board 
initially passed by, was later filled by 
two faculty members from the uni- 
versity’s school of law, at least one 
of whom had been active in drafting 
the legislation. 

On burden by precedent, the board 
felt its way along, often relying in 
part on the personnel of the industrial 
commission for field reports. From 
its inception, the board functioned 
with dignity, and in a short time had 
won the respect of those appearing 
before it. 


Workload of WLRB.—The board's 
workload may be described as falling 
into three categories: mediation and 
arbitration, adjudication of unfair labor 
practices, and representation matters. 
The major emphasis which the board 
apparently placed on its duties lay 
in the field of mediation and arbitration. 


An investigation of the records of 
the WLRB provides evidence of a 
continuing gubernatorial interest in 
the work of the board, and it appears 
that from time to time the governor’s 
office was utilized in the settlement of 
labor disputes. 


Early criticism of board._-Neither 
the functions of the board, however, 
nor all aspects of the act were without 
critics. The practice for the purpose 
of expediting disputes soon drew man- 
agement’s fire as an example of the 
board's attempting to serve as both 
judge and jury. 

Criticism of the act centered around 
the provision of the WLRA that 


nothing in the statute “shall... pre- 
vent an employer from entering into 
an all-union agreement ... with a 


labor organization or labor organi- 
zations.” ** The AFL, quick to sense 
the advantage which this provision 
afforded organized labor and fearful 


of the inroads the CIO was making 
in Wisconsin, sought out and “or- 
ganized employers en masse.” Many 
employers were quick to sign, believ- 
ing that by so doing they could 
avoid disastrous organization drives 
and the problems of dual unionism. 
The Wisconsin Supreme Court took 
note of this practice when it passed 
on the validity of the act’s closed-shop 
provisions in the Freeman Shoe Cor- 
poration case. Noting that there had not 
been an election or a formal showing 
that the agreement was against the 
wishes of a majority of the employees, 
the court held that “Freeman was as 
free as the wind, under Wisconsin's 
statute, to sign up with the AFL 
union when it had as members only a 
handful out of his 850 employes .. . 
less than a majority of the employees 
as members or none at all. 

End of an era.—Objectively ex 
amined, the WLRA appears to have 
worked out well in practice. The 
board itself, however, seemed to an- 
ticipate that the act would soon be 
under fire, and in its first annual re- 
port to the governor it warned against 
abandonment of the state’s “Little 
Wagner Act.” The first annual report 
indicated that in the board's first 19 
months of existence it settled 584 labor 
disputes—involving 111,000 workers 
by mediation. Of the 400 cases 
involving charges of unfair labor prac- 
tices, the board carried 367 to con- 
clusion; and in only 23 cases was it 
necessary for the board to render a 
formal decision. 

Besides specific criticism of the 
closed-shop provisions unfair 
labor practice provisions of the act, 
two major policy questions were pre- 
sented to the legislature when it con- 
vened in 1939: Should the act be 
amended, or repealed and recreated, 
to include (1) a standard of conduct 


* Wisconsin Statutes (1937), Secs. 111.07, 
111.08(2). 


Peace Act 


United Shoe Workers of America Wis 
consin Labor Relations Board, 1 LC ¢ 18,061 
(Wis., C. C., 1937). 


7 | 
i 

| | 

25 
: 


for employees and (2) a division of 
the function of investigator, prose- 
cutor and judge? Organized labor, 
momentarily intoxicated by the suc- 
cess which it had enjoyed under the 
WLRA, failed completely to grasp 
the temper of the times and brushed 
off any suggestion that the act should 
be amended, let alone repealed. The 
political observers’ cautious sugges- 
tions that the LaFollette administra- 
tion was in for troubled times fell on 
deaf ears, with the result that organ- 
ized labor, too, failed to mend its up- 
state political fences. 


Events Immediately Leading 
Up to Passage of Peace Act 
During the 1937 legislative session, 
Wisconsin farmers and farm organi- 
zations became increasingly aware 
that agriculture was no longer im 
mune to labor problems. Farm groups 
expressed growing concern over the 
possible implications of widespread 
organizational activity by both the 
AFL and CIO among farm workers. 
Directors of the Wisconsin Council 
of Agricultural Cooperatives wrote to 
Governor LaFollette and requested 
that agriculture be exempt from the 
provisions of the governor's proposed 
“Little Wagner Act.” The governor, 
who was by no means anxious to alien- 
ate what was then one of the state’s 
strongest lobbies, answered by stat- 
ing that “an exemption for agricul- 
ture would leave it less protected than 
if it were included under the proposed 
3ut, the issue was far 
from dead. During the winter of 
1937-1938, the agriculturists were 
alarmed by labor’s progress in organ- 
izing the state’s cooperative dairy 
plants. About this time the farmer 
owners of the Richland Center Co- 
operative Creamery undertook not only 


legislation.” 


* Milo K. Swanton, “Review of the Wis- 
consin Council of Agriculture’s Concern 
About Labor Relations Legislation in Wis- 


26 


to drive union organizers out of the 
community with pitchforks, but also 
to eject, bodily, representatives of the 
NLRB from the plant premises. That 
spring, a strike in the truck garden- 
ing industry in the southern part of 
the state further served to alert agri- 


cultural interests of the economic 
force which labor could bring to bear 
on a recalcitrant ‘ndustry. One final 
incident helped to trigger farm in- 
terest in sponsoring “new labor legis- 
lation.” This incident occurred in the 
western part of the state when a 
group of rural parishioners attempted 
to move their priest’s possessions to 
a new parish located in eastern Min 
nesota. Upon crossing the Wisconsin 
border, the cavalcade was met by a 
group of Minnesota teamsters who, 
after engaging in an altercation with 
the group’s leader, promptly dumped 
the priest’s possessions on the road. 
These and similar events added to the 
growing feeling among farm leaders 
that “farmers themselves should give 
serious thought to a new type of labor 
relations law for Wisconsin.” 

The resignation of two of the three 
commissioners of the NLRB added to 
the climate for enactment of new 
legislation. The effect of these 
resignations proved to be far-reach- 
ing, and it is interesting to note that 
both of the individuals involved were 
men drawn from academic life. Both 
men had the confidence of labor and 
were well regarded by a large seg 
ment of the business community. The 
term of the third member of the board, 
former chairman of the state’s 
industrial commission, expired in 
June of 1939. This left incoming 
Governor Heil (who had defeated 
Governor LaFollette, a cosponsor of 
the \WLRA) with all three vacancies 
to fill. In a statement released to the 
press, Governor Heil stated that it 
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was his intention to give the appoint- 
ments considerable study since: “I 
wish to be sure of getting men who 
will be fair.” *7 


The subsequent announcement by 
the Wisconsin Council of Agriculture 
Cooperatives on January 18, 1939, of 
its “new labor bill” met with favor- 
able reception at both the Republican 
and Democratic caucuses. The reader’s 
attention is called to the fact that 
during this period in Wisconsin poli- 
tics, labor supported the LaFollette- 
inspired and -led Progressive party. 
On January 19, council members pre- 
sented their new labor bill to a recep- 
tive governor at a luncheon meeting 
called for that purpose. In the even- 
ing a “public meeting” was held on 
the proposed bill. This meeting was 
officially boycotted by organized labor, 
notwithstanding numerous personal 
invitations from council members. It 
is interesting to note that organized 
labor had previously been asked by 
the council to sit in with them on 
drafting the proposed legislation but 
that they had refused to do so, con- 
tending that proposed revisions to 
the act were “frivolous.” 

Despite labor’s boycott, the public 
meeting on the new bill was far from 
uneventful. About 100 persons at- 
tended the meeting held at the Loraine 
Hotel in Madison. Council files show 
that the council had invited ten repre- 
sentatives of labor, industry and the 
public to speak to the assembled 
group. However, only eight persons, 
four of whom had not been invited to 
speak, chose to address the group. 
Several representatives of organized 
labor, polled by the press after the 
meeting, stated that they saw no point 
in speaking and that henceforth they 
would rely solely on the NLRB. The 
resolution and determination with 
which the council proposed the bill 
did little to belay labor’s belated fear 


of the proposed legislation. Subse- 
quently, union leadership denounced 
the bill publicly as “a magna charta 
for company unions,” “pointless” and 
“not a labor bill in any sense, but a 
blow for employers.” 


Representatives of the state’s manu- 
facturing groups were not in complete 
agreement with the proposals of the 
agricultural interests. For example, 
the president of the Manufacturers’ 
Association of Racine stated that the 
bill went too far; all that was needed 
was repeal of the existing legislation. 

Spokesmen for labor were gradu- 
ally sensing that the measure enjoyed 
“some popular support,” and pleaded 
for time to “give the bill critical 
thought.” Many of the bill's oppo- 
nents, particularly among the state’s 
manufacturing interests, questioned 
the propriety of farm groups drafting 
labor legislation, pointing out that 
“farmers in general are not employers 
in the traditional sense of the word.” 
Others stated that the same technique 
was being used in Oregon and Cali 
fornia, where a “fake farm organiza- 
tion” known as the Associated Farmers 
had acted as a front for antilabor 
forces. 


Fight for Passage 
of Wisconsin Employment Peace Act 
As we have seen, the legislative 
history surrounding the act’s passage 
is obscure because the measure was 
drafted by a private attorney for the 
council and no history has been pre- 
served on committee action on the 
bill once it was presented to the legis 
lature. However, the files of the 
Wisconsin Council of Agriculture 
Cooperatives do cast some light on 
the objectives of the legislation. At 
the annual meeting of the council in 
Green Bay on October 23, 1937, the 
council adopted “Resolution Number 
One,” which opposed federal wage 


* Milwaukee Sentinel, January 5, 1939. 
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and hour legislation on the basis that 
it would increase operational farm 
costs and hence lower net returns to 
farmers for farm products produced 
and sold. Council minutes indicate 
that they felt that such a stand might 
“alienate labor—agriculture’s best cus- 
tomer.” The majority seemed to feel, 
however, that the farmers were “carry- 
ing many of the city workers” by 
virtue of the prevailing low farm prices 
and that it was time that “the farmers 
looked after their own interests.” 
Early in the spring of 1938, the execu- 
tive committee of the council moved 
to “appoint a labor relations commit- 
tee, which, with the council’s execu 
tive committee, would employ legal 
counsel if-necessary to negotiate with 
the state labor relations board for the 
purpose of demanding withdrawal of 
AFL organizations from dairy plants 
and recognizing the butter and cheese 
makers organizations ... as bargain- 
ing agencies.” Later, the 
executive secretary was called upon 
to outline for the council the basic 
similarities and differences between 
the state’s farmers and those in the 
ranks of organized labor, and to pre 
pare a statement of principles upon 
which the council might stand when 
approaching the problem of labor- 
management relations. The executive 
secretary was further instructed to 
work with the University of Wiscon- 
sin’s college of agriculture, the United 
States Department of Agriculture and 
any other agency which might be of 
Pursuant to these in- 
structions, the council's executive 
secretary developed a ten-point state- 


council's 


assistance.'* 


ment of agriculture’s stand on labor- 


management relations which was 
presented to and approved by the 
council at a meeting of its board of 


directors on August 6, 1938. 


The statement, which was later to 
serve as a guide for agriculture in 


formulating what was to become of 
the WEPA, may be paraphrased un- 
der the following points: 

(1) a general statement that the 
farmers of Wisconsin demanded a right 
to produce and market their products 
free from unlawful interference. 


(2) a demand that in the determi- 
nation of wages and hours, the ability 
and situation of the industries con- 
cerned should be taken into con- 
sideration. 

(3) a demand that the rights of the 
employer shall be equal to those of 
the employee in requesting and re- 
ceiving the arbitration services of the 
state labor relations board. 

(4) a demand that farmers have the 
unquestioned and unobstructed right, 
at all times, to use public roads, streets 
and highways in the movement of 
articles of commerce. 

(5) a statement to demand security 
for persons and property against acts 
of violence and intimidation. 

(6) a demand that the existing 
laws regarding the protection of in- 
dividuals and property be enforced. 

(7) a statement that upon demand 
by either party to a labor dispute, the 
state labor relations board shall hold 
an impartial election in order to deter- 
mine the bargaining rights of a specific 
labor organization purporting to repre- 
sent a majority of workers involved 
in the dispute working for a specific 
employer. 

(8) a demand that labor organiza- 
tions be held responsible under law 
for their acts, and that the right to 
bargain on behalf of their member- 
ships should be based upon the prior 
fulfillment of this responsibility. 

(9) a demand that parties to a 
labor agreement shall post, with the 
state, surety bonds, in like amounts 
sufficient for the fulfillment of the 
terms of the executed agreement. 


™ Statement cited at footnote 16. 
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United States private industry paid 
an estimated $18 billion in 1960 to 
provide employee pension, welfare 
and unemployment benefits.—Na- 
tional Industrial Conference Board. 


(10) a demand that it shall be un- 
lawful for employees, individually or 
collectively, to coerce or intimidate 
any employee in the exercise of his 
rights. 


Shortly thereafter, the council’s exe- 
cutive committee decided to hold a 
meeting for the purpose of presenting 
their views to representatives of labor 
and management, and in turn solicit- 
ing their views and suggestions in the 
direction which “curative” legislation 
might take; and on September 3, 
1938, such a meeting was called in the 
state capital. The first speaker of 
the day, a senior spokesman for the 
CIO, expressed his dismay over cer- 
tain statements which had recently 
appeared in the press concerning the 
deteriorating farm-labor relationship. 
He noted that both the farmer and 
organized labor had in the past joined 
forces in the fight against packing 
companies and the “buying industries.” 


The second speaker, representing 
the Wisconsin Federation of Labor, 
noted the federation’s 45 years of 
service to Wisconsin’s workers and 
stated: 

“\We don’t think of the farmer as 
being a capitalist. Well over half of 
the farms in Wisconsin today are 
mortgaged ; they are not actually owned 
by the farmers who are on them. You 
are working for an insurance com- 
pany or a bank in almost every in- 
stance. And that monopoly is the 
thing we feel that has to be hit, and 


that movement can only be hit if there 
is a close identity of interests between 


farmer and worker.” *” 


The speaker further commented: 


“There is also a minority of Senators 
and Assemblymen who are lawyers 
and who try to tack on crippling 
amendments to the Labor Relations 
Act in both the Senate and the As- 
sembly from every angle, . trying 
to stir up all the trouble they possibly 
can. Every time that we run into 
some serious trouble, if we go behind 
it we generally find one of these lawyer 
members of the Senate or Assembly 
lurking in the background - 

The president of the Wisconsin 
Manufacturers’ Association was also 
present at the meeting. He suggested 
“that the parties should sit down at 
the table and cure their own economic 
ills rather than run to the legislature.” *’ 
Subsequently, the council distributed 
over 30,000 copies of a folder entitled 
The Farmer-Labor Relationship, which 
covered the ten-point resolution men- 
tioned earlier. At the council's annual 
meeting in October, 1938, it was de- 
cided that the council would formally 
undertake to draft curative legislation 
incorporating the basic principles set 
forth in the ten-point resolution. In 
concluding this meeting, the group 
went on record as expressing the de- 
sire that “such legislation should at- 
tempt to balance the rights and 
responsibilities of both parties to a 
labor agreement.” On December 17, it 
was decided “that it would be well to 
contact some person familiar with the 
[technicalities] for as- 
drafting the proposed 


legal 
sistance in 
legislation. 
In reviewing the minutes of the 
council, it should be said that all those 
responsible for the legislation realized 
that labor legislation, being compli- 


* Statement cited at footnote 16. 
*” Minutes, Wisconsin Council of Agricul- 
ture Cooperatives, 1938. 
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cated in nature, would require careful 
preparation. A spokesman for the 
council indicated that there were 
lengthy discussions with respect to 
the proposed legislation, particularly 
the so-called all-union provisions. 
After a long and heated discussion 
on this point, a compromise agree- 
ment was reached which resulted in 
the requirement that 75 per cent of 
those in the bargaining unit vote 
affirmatively in favor of such agree- 
ment before it could become effective. 
The council’s membership found pre- 
cedent for this requirement in an “area 
test for tuberculosis, which originally 
required 75 per cent of the county’s 
livestock owners to vote affirmatively 
before the 25 per cent minority live- 
stock owners should be compelled to 
the slaughter of their condemned 
cattle.” 


Perhaps the most interesting point 
is that the bill as presented to the 
legislature was solely the product of 
agriculture’s thinking on the problem. 
Nor was the language utilized in the 
bill attributable to their attorney, for 
the man that they retained to draft 
the proposed legislation had little or 
no experience in labor relations prior 
to involvement in drafting the peace 
act. The fact that management did 
not become involved in drafting is 
undoubtedly due to the fact that the 
majority of the state’s industrialists 
did not believe that “the bill had any 
chance of passing the legislature.” 


Some indication of the impending 
fight was to be found in the minutes 
of the March 25, 1939 meeting when 
a director of the council stated: “There 
is a lot that can be done to further 
this bill (154 A, later to be enacted as 
the WEPA). I feel sure it is the first 
time labor has realized what the coun- 
cilis. So many things are happening, 
such as stores refusing the products 
of farm cooperatives because they do 


not have the union labor in their 
plants, that it is time for us to get 
out and fight and fight hard : 
It is certain that agriculture didn’t 
want to write a labor bill but was 
forced to write it, judging from the 
kind of bill that was passed two years 
ago. At that time, you will recall, the 
governor told us that if we amended the 
bill introduced two years ago, the gov- 
ernor’s office would be closed to agri- 
culture as far as help was concerned.” ** 

Subsequently, the bill was intro- 
duced into the assembly. The first and 
only major change in the bill came 
when the Republican floor leader sug- 
gested that rather than having it 
administered by the state industrial 
commission, an administrative body 
charged with the enforcement of the 
act be retained. The floor leader also 
suggested that the act be titled the 
Wisconsin Employment Peace Act, 
rather than the Employment Relations 
Act. Both suggestions were to have 
far-reaching effects on the proposed 
law: the former avoided placing ad- 
ditional responsibilities on an under- 
staffed industrial commission; the 
latter added to the bill’s public appeal. 

In the meantime, organized labor 
attempted to close ranks and marshal 
its forces against the proposed legis- 
lation. But despite overtures from 
the CIO, the AFL as late as February, 
1939, refused to join forces with the 
ClO. On February 16, 1939, a hear- 
ing was held on the proposed measure 
in the assembly chambers of the state 
capital. From all accounts, this was 
one of the most turbulent hearings on 
a bill ever held in Madison. Organ- 
ized labor stated that “the bill was 
founded on fascist doctrine” and “this 
bill is not a law—it is a violation of 
the Bill of Rights.” When the first 
attempt to kill the bill failed, the 
leader of the assembly opposition im- 
plored: “God, help us if an antilabor 
board is set up by this bill... . I 


* Statement cited at footnote 16. 


30 


* Statement cited at footnote 16. 


January, 1961 @ Labor Law Journal 


A 
- 
q 
= 
. 


can just see a flock of finks [labor 
vernacular for strikebreakers] moving 
into Wisconsin.” *4 


As the debate progressed, 1,000 
delegates from the Wisconsin State 
Federation of Labor (who were hold- 
ing a two-day legislative conference 
in Madison) marched in a body to the 
state capital to listen to the debate. 


Assembly and Senate Action 
on Peace Act 

On March 9, 1939, the assembly 
passed the peace act by a vote of 53 
to 43. When, on March 24, the WLRB 
general counsel announced his resig- 
nation effective April 1 of that year, 
the old board had for all practical 
purposes dissolved. Subsequently, 
the state was never to enjoy the serv- 
ices of such a distinguished group of 
men, nor was the university, through 
its faculty, provided such a continuing 
contribution to labor-management re- 
lations in the state. Much of the 
discussion of the bill in the senate 
was directed toward criticizing the 
old board’s function as “judge, jury 
and executioner.” However, there 


Secause of the introduction in 1960 of a greater variety of compact 
cars, and the economy versions of standard-size cars, and the replen- 
ishing of inventories lowered by 
production in 1960 should exceed 


* Statement cited at footnote 16. 

* Several spokesmen for organized labor 
in Milwaukee described to the author the 
dramatic actions of labor in attempting to 
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AUTOMOBILE INDUSTRY 


Automobile production is expected to be 19.8 per cent greater in 
1960 than in 1959, the Business and Defense Services Administration, 
United States Department of Commerce, reported. Major automobile 
working contracts do not expire until late August, 1961. Consequently, 
except for plant and supplier strikes of short duration, little production 
loss caused by labor unrest occurred in 1960. Total automobile pro- 
duction in 1960 will approximate 6,700,000 units, the highest production 
year since 1955, when 7,920,186 were produced. 


was no criticism of the individuals 
comprising the old board. Organized 
labor continued to attack the act as “a 
vicious mover to place labor in a 
medieval! strait jacket,” and charged 
that the $50,000 appropriation feature 
of the bill was inadequate. 

On April 20, 1939, the senate voted 
final approval of the peace act by a 
vote of 22 to 11. Governor Heil, on 
May 2, signed the peace act, thereby 
crushing the hopes of organized labor 
that the bill would fail at the hands 
of the governor. In retrospect, it 
would appear that there was no reason 
for labor to anticipate a vote of the 
measure, notwithstanding its last- 
minute campaign.*® 

Subsequently, in May, 1939, during 
the course of hearings before the 
United States Senate Committee on 
Labor, Senator Edward R. Burke 
called for amendments to the NLRA 
along the lines of those passed in 
Wisconsin.*° While such amendments 
were not forthcoming at that time, 
national legislation patterned after 
the Wisconsin act was adopted in part 
with the passage of the Taft-Hartley 


Act in 1947. [The End] 


the 1959 steel strike, automobile 
that of 1959 by 1.1 million units. 


defeat the peace act while it was “on the 
governor's desk.” 
* Milwaukee Journal, May 14, 1939. 
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Pension Plans in Labor Agreements 
v. Older Workers 


By ERNEST J. WHITE 


The author is a member of the District of Columbia Bar, State Bar for the 
Commonwealth of Virginia and at present is serving as a judge advocate of 
the United States Air Force. The views expressed herein are the opinions 
of the author and do not purport to reflect those of the United States Air 
Force or any other agency or department of the United States Government. 


EBSTER DEFINES “PENSIONS” as a stated allowance to 

one retired from service. In private industry today, pensions 
are so ingeniously integrated with health, welfare and other benefits 
that the sum total is now generally referred to as “fringe” benefits. 
However, for the purpose of this study, only “pensions” will be 
considered. 

In 17 major cities of the United States in 1955-1956, the United 
States Department of Labor, Bureau of Labor Statistics, found that 
about 75 per cent of the office workers and over 60 per cent of the 
plant workers were covered by special retirement or pension plans.’ 


The great majority of the negotiated plans in private industry 
now provide workers retiring after 30 years service with monthly 
payments of at least $50; most often $65 to $75, and frequently up to 
$100 or more. By supplementing social security benefits, these plans 
mean monthly retirement income of $150 to $200 or more.’ 


These facts are most encouraging to an older worker who has a 
secure position, to the unions who acquired these benefits from the 
employer and to the general economy for the increased purchasing 
power of pensioners. However, they are meaningless to the unem- 
ployed, the federal, state and local agencies dealing with the unemployed, 
and the public generally. 


It is common knowledge that workers, age 35 and over, do experi- 
ence difficulty in obtaining gainful employment in the presence of a 
tight labor market. Almost everyone one talks to today about the 
problem has firsthand knowledge of a friend or relative who is experi- 
encing this difficulty. 

*Labor Fact Book Number 13, Labor Research Association, International 
Brotherhood, New York (1957), p. 26. 
*AFL-CIO, Collective Bargaining Report, January, 1957. 
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A great deal has been done and 
written to alleviate the problem, gen- 
erally, but extremely little has been 
done or written on the extent to which 
pension plans in labor agreements 
serve to discourage employers from 
hiring older workers. This is further 
complicated by the fact that private 
pensions today are so integrated into 
“packaged fringe benefits” that it is 
almost impossible to segregate them 
and to ascertain their relative influ- 
ence on the problem. 

Therefore, the writer resorted to 
conducting a personal survey, by let- 
ter, of 150 manufacturers, 35 banking 
and insurance companies who hav.dle 
pension funds, and 15 labor unions. 
Due to limited time and resources 
available, this was a random selection 
without regard to type of industry, 
but all firms employed more than 100 


employees. Additional material was 
gathered from the United States De- 
partment of Labor and the United 
States Senate Hearings.’ <A limited 
amount of information was obtained 
from periodicals. 

It is essential to keep in mind the 
following series of pertinent facts 
when one is considering the problem 
of pension costs v. the older worker.* 

(1) On the average, people are liv- 
ing longer.°® 

(2) The population, 45 years of age 
and over, has increased more rapidly 
than the total population.® 

(3) Increased years of life will 
largely be spent in retirement.’ 

(4) Major population increases by 
1965 will be among younger and older 
age groups." 


*United States Department of Labor, 
Bureau of Employment Security, Bulletin 
No. 150, September, 1956; United States 
Senate Committee on Labor and Public 
Welfare of the Aged and Aging, Selected 
Documents—Vol. IV, November, 1956. 

* Bulletin cited at footnote 3, Senate Com- 
mittee, Supplement to Vol. IV, January, 
1957. 

* Bulletin cited at footnote 3, B. E. S., 
p. 2. “In 1900, males at birth could expect 
to live 46 years; by 1954 they could expect 
to live 67 years. In 1900, females at birth 
could expect to live 48 years; by 1954 they 
could expect to live 73 years. This gain in 
life expectancy is due almost entirely to 
progress in the reduction of infant mor- 
tality and the prevention of the epidemic 
diseases of childhood. New medical ad- 
vances, in the early diagnosis and treatment 
of the chronic diseases of middle and older 
ages, are just beginning to have their im- 
pact on the prolongation of life. As a 
result, both physicians and populations ex- 
perts suggest that we can expect gradual 
further increases in longevity in the next 
several decades.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 4. “Because of the remarkable increase 
in longevity in the past half century, and 
the low birth rate of the ‘depression decade’ 
of 1930-40, the middle-aged and older seg- 
ments of our population have increased pro- 
portionately at a faster rate than the total 
population. In 1900, there were 3.5 million 


Older Workers 


crease 31 percent.” 


people 45 and over; by 1920, there were 22 


million; by 1950, there were 43.1 million. 
During the first half of the century, the 
total population increased 100 percent, but 
those 45 to 54 increased 171 percent; those 
55 to 64 increased 235 percent; and those 
65 and over increased 298 percent.” 

Julletin cited in footnote 3, B. E. S., p. 6. 
“Although life expectancy has increased for 
those reaching middle and older ages, the 
average length of working life has declined 
slightly for men after age 60 during the 
past half century. In 1900, among men 
aged 60, the expected work life was 11.5 
years, compared with 9.7 years in 1950. If 
these trends continue, the estimated work 
life remaining to men aged 60 by 2000 will 
have declined to 9.1 years. At the same 
time the number of years spent in retire- 
ment, because of improved longevity, has 
increased from 2.8 years in 1900, to 6 years 
in 1950, and may increase to 8.9 years by 
the year 2000.” 

sulletin cited at footnote 3, B. E. S., 
p. 8. “Because of the declining birth rate 
from 1930 to 1940, the numbers reaching 
age 25 to 35 in the period 1955 to 1965 will 
be at a comparatively low point—only a 5 
percent increase in the population age 20 
to 44 is expected in the next decade. Those 
in the 0-19 age group will increase 44 per- 
cent but, of course, only a few of these 
younger people will be available for work. 
Those in the age group 45 and over will in- 
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(5) A gross national product of $560 
billion by 1965 will require the employ- 
ment of 10 million more workers.” 

(6) By 1965, half of the 10 million 
additional workers will be men and 
women in the 45-years-and-over age 
groups.’° 

(7) Unemployment is more preva- 
lent among older workers."* 


(8) By 1965, older workers will be 
better prepared to adjust to job 
changes.” 


The New York State Department of 
Labor found that nearly 7 » 000 em- 
ployees covered by the state min- 
imum wage law were being under- 
paid a total of $1.1 million in 
the first nine months of 1960. 


(9) Nearly 40 per cent of those 
claiming unemployment insurance bene- 
fits are 45 years of age and older.’*® 

(10) Older claimants have longer 
duration of unemployment.” 


* Bulletin cited at footnote 3, B. E. S., 
p. 10. “Our gross national product of $391 
billion in 1955 represents a per capita share 
of $2,370 for each of 165 million people. 
This per capita share has been increasing at 
the rate of 2.3 percent a year. Over 
the next 10 years, it seems reasonable to 
expect an increase in output of 28 to W 
percent. However, it is likely that yearly 
hours of work will be reduced about 6 
percent by 1965.” 

” Bulletin cited at footnote 3, B. E. S., 
p. 12. “Because of the age composition of 
the population [See footnote 7], the largest 
sources of manpower needed to meet em- 
ployment requirements by 1965 will come 
from those under 24 and from the 45 and 
ever age groups. The expected sources of 
increase by sex and age group are as 
follows: 

“Men—An increase of 2.7 million is 
pected in the under 24 group, mostly among 
those age 20-24; an increase of 2.3 million 
is expected in the age group 45 and over. 
There will actually be a smal] decline in 
the number of men in the age group 25-44, 
all in the age group 25-34. 

“Women—The largest increase (2.7 mil- 
lion) will be in the 45 and over age group; 
the next largest (1.8 million) will be in the 
under 24 age group. Little gain will occur 
in the 25 to 34 age group; but since many 
women who need to work are better able 
to do so after age 35, as their children reach 
school age, an increase (about 1 million) 
is expected in the 35 to 44 age group.” 

"Bulletin cited at footnote 3, B. E. S., 
p. 14. “Census data for the full year 1955 
show that: 

“(1) Average monthly unemployment rates 
were higher among older workers, for ex- 
ample: (a) The rate for men age 25-44 was 
2.9 percent; (b) The rate for men age 45 
and over was 3.5 percent. 

“(2) Older workers had more spells of 
unemployment, for example: 50.9 percent 
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of the older men had 2 or more spells of 
unemployment during the year, compared 
to 43.6 percent of the younger men. 

“(3) Older workers had longer average 
duration of unemployment, for example: 
42.3 percent of the older men had been out 
of work 15 or more weeks, compared to 
30.1 percent of the younger men.” 

“Bulletin cited at footnote 3, B. E. S., 
p. 20. “In 1965, 20 percent of the older men 
in the labor force (i, e., 45 and over) will 
have had at least a complete high school 
education; only 12 percent of those who 
were in the age group in 1950 had been 
through high school. 

“In 1950, only 6 percent of all men in 
the labor force aged 45 and over had 4 
years or more of college education. But 
in 1965, probably 8 percent of those who 
will then be 45 years or older will be col- 
lege trained. The proportion with fewer 
years of schooling will shrink.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 22. “In June 1956, a period of compara- 
tively high employment, the Department of 
Labor’s monthly survey of the character- 
istics of the unemployed showed that 38.5 
percent of the unemployment insurance 
claimants in the United States were 45 
years of age and over. 

“The percentage of older male claimants 
was slightly higher at 41.5 percent, while 
older female claimants represented 34.2 per- 
cent of the total of all female claimants.” 

* Bulletin cited at footnote 3, B. FE. S., 
p. 24. “The high proportion of older claim- 
ants and the greater duration of their un- 
employment should be of great interest to 
employers and the general public because 
the resistance to the re-hiring of older 
workers and the tendency to retire them 
arbitrarily has a direct bearing on the costs 
of administering the unemployment insur- 
ance program and on employer tax rates 
under State experience rating provisions.” 
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(11) Older claimants for unemploy- 
ment insurance are more highly skilled.” 
(12) Age restrictions on job open- 
ings bar many older workers.’® 
(13) Age barriers on job openings 
are most common in white collar and 
in unskilled occupations, in larger 
firms, and show wide variation among 
major industry groups."’ 


(14) Hires of older workers are be- 
low their proportions in employment 
and among job seekers."* 

(15) Hiring patterns confirm age 
barriers shown in employment serv- 
ice orders.'® 

(16) A smaller proportion of older 
workers were hired and left employ- 
ment in firms with pension plans.”° 


* Bulletin cited at footnote 3, B. E. S., 
p. 26. “Despite their comparative deficiency 
in formal schooling, 1 in 4 of the older 
male claimants for unemployment insurance 
are skilled as compared to 1 in 7 of younger 
claimants. Older women claimants possess 
an even higher proportion of skills than 
younger women. 

“Older male claimants are also more 
heavily represented among service, clerical 
and sales, and professional and managerial 
occupations.” 

“Bulletin cited at footnote 3, B. E. S., 
p. 28. “In 5 of the 7 cities participating in 
the Department of Labor’s recent older 
worker studies, more than half of the job 
openings listed with the employment offices 
in the month of April 1956 contained upper 
age restrictions. 

“A significant volume of age restrictions 
starts at age 35, and about 20 percent of all 
openings in the 7 cities were restricted at 
that age. In the 7 cities combined, 41 per- 
cent of the openings were restricted at age 
45 or lower. 

“Age restrictions were least evident in 
Worcester, Mass., because of a State law 
which bars age discrimination in employ- 
ment and in Los Angeles which has a long 
history of community organization and edu- 
cation to increase job opportunities for older 
workers.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 30. “By occupation, the older workers 
face greater difficulty in finding a new job 
in the clerical, sales, unskilled, and profes- 
sional and managerial fields. Age restric- 
tions are less prevalent in skilled, semiskilled, 
and service occupations, but even here al- 
most half the openings carried age re- 
strictions. 

“The proportion of job openings with age 
restrictions increases as the size of the firm 
increases, ranging from 52 percent in firms 
of under 20 employees up to 78 percent in 
firms of 1,000 or more. 

‘By industry, age restrictions occur most 
frequently on openings listed by such in- 
dustries as finance, real estate, and insur- 
ance; transportation and public utilities; 
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heavy manufacturing; and trade—all com- 
paratively heavy employers of either white 
collar workers or unskilled labor. Age re- 
strictions occur least frequently in con- 
struction, service, and light manufacturing 
industries.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 32. “Age restrictive hiring practices in 
the seven cities as indicated in job orders, 
were confirmed by actual hiring practices 
over a period of a full year. The propor- 
tion of older job seekers in the 6 of the 7 
cities was more than twice that of their 
proportion of hires. 

“In every city the older workers’ pro- 
portion among the employed exceeded their 
proportion among those hired 

“For the 7 cities combined, those 45 and 
over represented 40 percent of the job seekers, 
35 percent of the employed, but only 22 
percent of those hired.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 34. “Further confirmation of the patterns 
of age restrictions shown by occupation, in- 
dustry, and size of firm in employment 
service orders were borne out in actual 
hiring practices by a representative sampl- 
ing of employers in the seven cities over 
the period of a full year. 

‘By occupation, older workers experienced 
their highest proportion of hires among 
skilled workers and their lowest proportion 
among the clerical workers. It was indi- 
cated [See footnote 11] that clerical orders 
had the heaviest incidence of age restric- 
tions, skilled orders the lowest incidence of 
age restrictions. 

“By size of firm, the smallest firms 
restricted openings least by age and hired 
the greatest proportion of older workers 

‘By industry, construction had the lowest 
proportion of age restricted openings and 
hired the greatest proportion of older 
workers; finance, real estate, and insurance 
had the highest percentage of age restricted 
openings and hired the smallest percentage 
of older workers.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 36. “In all six cities for which data on 

(Continued on following page) 


| 
4 
= 
“as 
4 
ar 
a 
>: 
‘ 
te 
ij 


(The results of this study alone, con- 
ceding it to be a sample, tend to sup- 
port the premise that pension plans 
do tend to discourage employers from 
hiring older workers. However, this 
study, conducted on a sampling basis, 
for budgetary considerations, is de- 
finitive only to the extent that it con- 
firms predetermined convictions. Its 
scope was not sufficiently extensive 
for those who hold the antipode posi- 
tion—that is, pension costs do not 
serve as a deterrent to hiring older 
workers. ) 

In their study of this problem, the 
United States Labor Department listed 
barriers v. facts in their order of im- 
portance as cited by employers as rea- 
sons for not hiring older workers.*’ 
They are as follows: 

(a) Barrier: They are too slow and 
cannot meet production requirements. 
Fact: Studies of age and performance 
in eight plants show no significant 
decline until after age 55, and then 
only a small drop, and wide variation 
in individual output in all age groups. 

(b) Barrier: They lack the skills 
and flexibility to meet changing job 
conditions. Fact: Thorough evaluation 
of older job seekers’ characteristics 
shows a high proportion with skills 
and considerable flexibility in accept- 
ing change in industry, occupation 
and earnings. 

(c) Barrier: They cannot meet the 
physical demands of the jobs. Fact: 


Extensive analysis shows only 15 per 
cent of jobs require great strength 
and heavy lifting; among older job 
seekers, five out of six had no signifi- 
cant vocational handicap for jobs for 
which they qualified. 

(d) Barrier: Hiring them greatly 
increases pension and insurance costs. 
Fact: A distinguished group of ex- 
perts report that under pension and 
insurance plans most prevalent today 
there is no significant increase in cost 
for new hires of older workers. 

(e) Conclusion: Hire on the basis of 
ability, without regard to age. 

During the course of research, two 
facts were made abundantly clear: 

(1) Pension cost today is not a major 
deterrent in hiring older workers. I 
submit that the statistical studies pre- 
pared by the United States Depart- 
ment of Labor, which tend to indicate 
an affirmative result, may have re- 
flected an excuse or a crutch used by 
company personnel officers as their 
reason for not hiring older workers. 

(2) The federal government and 
labor differ with management as to 
the extent to which these costs tend 
to discourage the hiring of older 
workers. On the other hand, all seem 
to agree that a problem does exist. 

Also according to the studies con- 
ducted by the Department of La- 
bor, it is not sufficient to note that 
there were marked differences in hir- 
ing patterns by age, indicating that 


(Footnote 20 continued ) 
private pension plan coverage were available, 
there was evidence that firms with pension 
plans hired a smaller proportion of older 
workers. However, it is important to note 
that many firms with pension plans also 
provided more stable employment for older 
workers. Briefly summarized here are the 
findings on the effects of pension plans on 
hires and separations in the six cities: 
“HIRES: The difference between the 
proportion of older workers hired by plants 
with pension plans and plants without pen- 
sion plans was smallest in Detroit. In the 
6 cities combined, workers age 45 years or 
more represented 14 percent of the total 


36 


hires by firms with pension plans as com- 
pared with 25 percent in firms without 
pension plans. 

“SEPARATIONS: The differences in 
the proportion of separations by age be- 
tween firms with and without private pension 
plans were comparatively small, especially 
in Minneapolis-St. Paul, Worcester, and 
Detroit. In the other three areas studied, 
however, the stabilizing effects of private 
pension plans on older worker employment 
show up in the markedly higher propor- 
tions of separations of older workers which 
have no pension plans.” 

* Bulletin cited at footnote 3, B. E. S., 
p. 47. 
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companies with pension plans tend 
to discriminate more against hiring 
older workers than those companies 
which do not have such plans. The 
report continues, “Although other 
reasons for not hiring older appli- 
cants were more frequently cited by 
employers, these other reasons appear 
much more difficult for objective analy- 
sis or test than are pension and in- 
surance costs. For example, ‘lowered 
production,’ ‘inflexible mental patterns,’ 
and ‘other personality handicaps’ were 
among the more frequently cited than 
pension and insurance costs in most 
of the seven cities. As generalizations, 
all these are essentially subjective. 
Their validity can be determined only 
by individual evaluation. In these 
characteristics, it is known that there 
are wide differences among individuals 
at any given age, undoubtedly wider 
than would be found between the 
‘norms’ for the several age groups if 
these norms could be determined. 
“In comparison, age differentials in 
pension and insurance costs lend them- 
selves to objective estimation. This 
is because they depend mainly on 
death rates and on health and acci- 
dent experience, which can be defined 
and accurately measured and on which 
there are large masses of actual ex- 
perience to support group ‘norms’ or 
averages; and on financial policies 
which can be specified and are within 
administrative control.” 


Pension and Insurance Cost 


“In view of these considerations, it 
seems definitely worthwhile to ex- 
plore the matter of pension and insur- 
ance cost as affected by age. Insofar 
as these differential costs are real, 
they might as well be recognized and 
stated. Insofar as they are not real, 
most employers will be glad to have 
the situation clarified.” ** 


On the same side of the coin, one 
reads a statement by Louis Hollander, 
president, New York State CIO Coun- 
cil, to the New York State Joint 
Legislative Committee on Problems 
of the Aging: “After all, if there is 
a problem of aging, it is neither labor 
nor the 40 plus who create it. It is 
created by the indifference of society, 
by failure of government and industry 
to place as high a value on our elders 
as they do on our stock market, bank- 
ing interest, or profit figures of our 
corporations.” 

Mr. Hollander goes on to say: 
“The trade-union movement has al- 
ways been the aged’s friend and 
natural ally and his plight became 
for us a symbol of the inadequacies 
of our economy. Organized labor 
was always in the vanguard of the 
movement to protect the workers’ 
right to his job; to secure and liberalize 
the benefits of Federal age pensions 
and supplementary private pensions; 
to guarantee employment to older per- 
sons; and in general to compel man- 
agement to operate the enterprise in 
such a way as to reduce the human 
costs of the economic process and pro- 
mote the advancement of the workers.” 
He further states: “In relation to the 
problems of older workers, labor's 
consideration is based on the follow- 
ing principles: 

“(1) Workers’ ability must not be 
determined by chronological age alone ; 
it is the spirit and the health of men 
and not the number of his chronologi- 
cal years that counts. Consequently, 
compulsory retirement based on age 
alone should be abolished as unjust 
and unhuman. 

“(2) Management must assume some 
responsibility for the worker as he 
grows old and cannot regard the older 
worker as a liability which can be 
shifted to the community and society 
as a whole. 


* Bulletin cited at footnote 3, B. E. S., 
p. 2. 
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“(3) Technological development in 
our country is such that the older 
worker can stay on the job and con- 
tinue to perform productively. 

“(4) Industry should provide for 
more adequate pensions in the future, 
to supplement Federal pensions in 
order to give retired workers the op- 
portunity to live in dignity, if not 
in luxury. 

“(5) Labor would support legisla- 
tion that would provide against dis- 
crimination of workers because of 


age . 


objective of those seeking to aid the 
older worker should be on a full em- 
ployment economy. Labor’s demand 
for a ‘job for all’—young and old 
alike—should become a public goal 
and a definite public policy.” ** 

It can be easily deduced from the 
above statements and other public 
pronouncements by union officials that 
labor is holding itself out as a cham- 
pion of the older workers. But has 
labor, in fact, through its collective 
bargaining agreements, materially con- 
tributed to this problem? To deter- 
mine the status of the older worker 
within the framework of formal union- 
management relationship, the Bureau 
of Labor Statistics analyzed virtually 
all collective bargaining agreements 
in the United States, covering 1,000 
or more workers of which it had rec- 
ord.** Under the terms of most agree- 
ments, the older job applicant, whether 
or not he was a member of the union, 
could expect no preferential treatment 
and little protection against discrimi- 
nation on the basis of age. Only a 
relatively small proportion of the major 
agreements studied contained a re- 
quirement that some older workers 
must be hired, or a pledge on the part 


Continuing, he said: “The prime. 


of management to avoid discrimination 


against older applicants, On the other 
hand, the worker growing old in the 
service of an employer was assured 
a greater degree of protection on the 
job and more liberal benefits than his 
juniors in point of service. This con- 
trast between the status of the older 
worker on the outside and the older 
worker on the inside underscores the 
change in the status of the worker who 
loses his job after attaining a substan- 
tial degree of seniority.” 

This is not to say that labor unions 
ignore the older worker completely, be- 
cause some labor agreements incorporate 
a clause under which the employer 
agrees to hire “X” number of older 
workers for every “Y” number of 
younger workers hired during any given 
time. However, there appears to be a 
rather marked difference in labor unions’ 
attitude toward the employed, whom it 
represents, and the unemployed, whom 
it represented. In the former, no one 
can deny that the activities of the 
unions are directed, very actively, in 
securing more benefits for the work- 
But in the latter—that is, the 
unemployed—with the exception of 
older worker clauses in a few labor 
agreements, labor unions have ap- 
parently adopted a passive support 
role. Mr. Hollander’s statement typi- 
fies the general view of labor when 
he places the blame on society, gov- 
ernment and management. There is 
no doubt that these three levels of 
society do contribute in varying de- 
grees, but the writer cannot accept 
labor’s premise (by omission) that 
they are blameless in contributing to 
the older workers “withering away on 
the industrial vine.” I submit that the 
extent to which labor contributes 
does defy statistical and objective 


ers. 


*™ New York State Joint Legislative Com- 
mittee on Problems of the Aging, New 
Channels for Golden Years, Legislative 


Document (1956), pp. 53-56. 
38 


*United States Department of Labor, 
“Characteristics of Major Union Contracts,” 
Monthly Labor Review, July, 1956, p. 805. 

* Senate studies cited at footnote 3, p. 25. 
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analysis, but circumstantial evidence 
is becoming more incriminating. Fur- 
ther, I submit that if labor does not 
shift from a passive to an active support 
role in this problem, they may find them- 
selves “withering away as an institu- 
tion representing labor in industry.” 


Pension Cost Not a Deterrent 


On the other side of this coin, one 
must consider an address by John M. 
Convery, Employee Relations Divi- 
sion, National Association of Manu- 
facturers, before the University of 
Michigan’s Sixth Annual Conference 
on Aging, at Ann Arbor, Michigan, 
reprinted in “Studies of the Aged and 
Aging” by the committee staff on 
labor and public welfare.”* 


The writer was not too completely 
taken by surprise, on reading the en- 
tire address, to find not one single 
mention of pension cost as a deterring 
factor, major or minor, in hiring older 
workers. Most of the items discussed 
were the subjective reasons given by 
management and discussed above as 
barriers and facts outlined by the 
United States Department of Labor. 

Mr. Convery’s conclusion need only 
be mentioned: “Full utilization of the 
abilities and skills of our people de- 
pends upon an expanding economy. 
Efforts to provide gainful employ- 
ment for the older group at the ex- 
pense of the younger or middle age 
group would be unrealistic. The 
problem is one of encouraging the 
full play of initiative so that men with 
ideas can strike out into new fields to 
provide more goods and services to 
more people. Any move in the direc- 
tion of discouraging business from 
taking the risks which make for an 
expanding economy will tend to lessen 
job opportunities for everyone. 


“Activities of groups like yours re- 
assures us that outworn attitudes to- 
ward older people are gradually being 
revised and that solid progress is be- 
ing made in this campaign to secure 
for our senior citizens fuller recogni- 
tion of the contribution they can make 
to the national good, as well as to 
their individual self-respect and eco- 
nomic well-being.” 7 

The results of the writer’s own sur- 
vey of 150 manufacturers in October, 
1957, strongly supported the above 
position further and indicated that 
pension cost was not a major nor a 
minor deterrent to hiring older work- 
ers. Perhaps management does not 
want the public castigation which would 
result if they admitted that pension 
plans for the older worker cost too 
much. For an admission of this type 
would tend to bring the wrath of 
public opinion not only against the 
company, but also against their products. 

Statistical studies for the Depart- 
ment of Labor tend to disprove the 
obvious silence of management and, 
to some extent, the allegations of labor 
in relation to pension plans and the 
hiring of older workers. However, 
I might add the old maxim: “A statis- 
tician can use statistics to prove or 
disprove anything.” In addition, sta- 
tistical studies of this nature from 
government tend to become suspect 
and are attacked on various grounds, 
that is, survey methods,”* sample too 
small, studies are directed to areas 
with political motive, etc. 

Everyone seems to agree that there 
is a problem and that something 
should be done, and yet when facts 
are presented by the government 
they are accepted or rejected in part 
according to the institution that uses 
them. The acceptance or rejection 
of these facts is based, in my opinion, 


* Senate studies cited at footnote 3, p. 251. 
* Senate studies cited at footnote 3, p. 258. 
* Arthur M. Ross, “Fringe Benefits To- 
day and Tomorrow,” Lasor Law JourNat, 
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August, 1956, p. 480. (Mr. Ross is the 
director of the Institute of Industrial Re- 
lations at the University of California, 
Berkeley, California.) ’ 
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on the continued public acceptance or 
nonacceptance of these institutions, 
be it the National Association of Manu- 
facturers or the labor unions. 

Therefore, I strongly recommend 
that the federal government subsidize 
an impartial philanthropic organiza- 
tion to study the ramifications of the 
problem using actuarial experts to 
settle this problem once and for all 

-let the chips fall where they may. 

If we can accept the government's 
statistics with qualifications and as- 
sume to the extreme that this is only 
a minor problem today, the age dis- 
tribution by 1965, just six years away, 
cannot be disputed.*® This will be 
a major problem in the not too dis- 
tant future ; therefore, remedial action 
is needed now and not a “crash” 
program at a later date when there 
will be limited time for extensive 
study to correct the entire problem. 

This writer is of the opinion that 
there is no panacea for this problem 
of pension costs v. the older worker. 
Therefore, the following proposals, prin- 
cipal and collateral, should be factors 
for possible consideration in an over- 
all plan to aid the older workers. 
Further, the writer submits, and is not 
unmindful, that the skeptics will say that 
these proposals will not work; it is 
impossible to sell because it is not 
customarily done that way, etc. To 
counter this, one need only say that 
these same people ten years ago stated, 
with equal conviction and vigor, that 
the AFL and the CIO would never 
merge or that Russia was scientif- 
ically incapable of launching “Sput- 
nik” into outer space before the United 
States. 

An obvious solution that comes to 
mind, which can be summarily disposed 
of, is an extension of the federal social 
security program. Coincidental was 


a recent public announcement by Mr. 
Folsom, Secretary of Health, Educa- 
tion and Welfare, of the appointment 
of,a 12-man advisory committee to 
review the long-range financial posi- 
tion of the social security system.*° 

It was generally assumed, and most 
will agree, that this select committee 
would conclude as they did—that there 
was room for modest increase in so- 
cial security benefits to compensate 
mainly for the increased cost of living. 
However, it would have been most 
unfortunate if the committee had con- 
cluded that an extension should be 
sufficiently broad to solve the older 
worker program. The writer cites 
several reasons which the committee 
probably considered in arriving at 
their conclusion, as follows: 

(1) Private pension plans have been 
and should continue to be supplemen- 
tal benefits in addition to social secu- 
rity as the workers’ logical share of 
the profits. Any broad increase in 
social security benefits would tend to 
abate employers’ desires to grant new 
or additional pensions. 

(2) Private pension plans are spe- 
cifically designed to meet the indi- 
vidual needs of different commercial 
enterprises. 

(3) Social security provides bene- 
fits for all the people in the country 
who are eligible and, as such, is not 
responsive to individual area or indus- 
trial needs of different enterprises. 

(4) Social security is, of necessity, 
a pay-as-you-go proposition and any 
substitution for private plans would 
“dry up” the source of investment 
capital estimated today at some $46 
billion with social security estimated 
at some $21 billion.” 

It is the opinion of this writer that 
any proposal must center around pen- 


* Bulletin cited at footnotes 5, 6, 8, 9 and 10. 
* New York Times, October 25, 1957, Sec. 
C, p. 17, col. 1. 
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sion cost computations. Stated briefly, 
it should be based on a percentage of 
annual earnings and length of service 
without reference to age. 

Many of the older pension plans 
call for retirement benefits in a spe- 
cific amount, or on a specific propor- 
tion of current earnings. Under such 
plans, each dollar of pension benefits 
will cost the employer less currently 
(in payments to the fund or to the 
insurance company) for a younger 
employee than for an older employee 
simply because the payments are spread 
out over a longer period of time and 
the return on the invested funds will 
be compounded over a longer time 
span. It follows then that a specific 
benefit, such as $30 a month, on re- 
tirement, will cost more at, say, age 
55 than at age 35, or at age 35 than 
at age 20; or that a specified monthly 
payment, such as 10 per cent of earn- 
ings, will buy a smaller pension for 
the older worker. Under these condi- 
tions, the contention is true that ‘“pen- 
sions cost more for older workers” 
for a specific level of benefits. (As- 
sistance in this area comes, for the 
most part, from two sources: Mr. 
Joe Swire, IUE AFL-CIO Health, 
Welfare and Pension Director at his 
Washington, D. C. office,** and the 
Prudential Company of 
America for pertinent statistical data.** ) 


Insurance 


Assume that an employer accepts 
the union’s proposal of $2 a month 
for each year of service, as advanced 
by IUE AFL-CIO recently.* As- 
sume further that 65 is the retirement 
age; it then becomes a simple actu- 
arial calculation to make certain in- 
terest and mortality assumptions and 


express the cost of this plan as a level 
yearly cost by entry age. (See Ex- 
hibit A for a working chart proposed 
by Mr. Swire on the cost distribution 
using the entry age formula.) 

On the assumption that pensions 
will, as a general rule, always begin 
at age 65, the level of cost for various 
entry ages is reflected in graph form 
in Exhibit B from Prudential In- 
surance Company of America. Mr. 
Swire’s chart (Exhibit A) reflects 
costs by entry age 30-34 to be $91; and 
at 60-64, $196 for future service and 
$56 and $185 for past service. In 
the former, the cost is doubled and 
in the latter more than trebled. The 
statistics from Prudential (Exhibit 
B) are somewhat but these 
are considered according to their cur- 
rent annuity rates and not for bar- 
gaining purposes. The significant 
fact is the gradual and proportionate 
increase with age when using the 
usual and standard entry age method. 

However, this can be compensated 
for by the employer if he decides that 
the yearly cost for entry age at 40 is 
as much as he can afford. Thus, for 
all employees over 40, the cost can be 
reduced by providing that, for each 
year above the age entry of 40, the 
benefit for each year of service is re- 
duced by 1% per cent. Instead of 
paying $2 a month for each year of 
service, at entry age 50 the cost would 
be $1.67; at 55 it would be $1.50; ete. 
Accordingly, a plan could very rea 
sonably provide that ten years of serv- 
ice would be required to retire with a 
pension, so that the maximum per- 
centage cut-back would be 15 times 
1% per cent or 25 per cent. There- 
fore, if an employee entered at, say, 


less, 


* Joe Swire has negotiated approximately 
150 pension plans per year since 1949. 
From numerous inquiries, he is very highly 
regarded in his field. 

* Letter from John B. Stearm, assistant 
actuary, The Prudential Insurance Com- 
pany of America, Home Office, Newark, 
New Jersey, October 16, 1957, to the writer 
in response to a survey letter. 
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*“ Address by Joe Swire, IUE Conference 
on Negotiation and Administration of Pen- 
sion Programs, Dupont Plaza Hotel, Wash- 
ington, D. C., September 11-12, 1957; high- 
lights printed in union publication, /nside 
IVE, AFL-CIO, Vol. 7, No 20, October 
4, 1957, 
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age 60, he could retire at age 70 on 
a pension of $15a month. (See chart, 
Exhibit C, which reflects pension 
at a rate varying according to the 
entry age.) 

Another factor to consider, if the 
past is any guide to the future—that is, 
increased cost and standard of living— 
is that by the time a worker who is 
employed today under age 40 reaches 
age 65, his pension benefit will no 
longer be calculated $2 a month for 
each year of service, but will be sub- 
stantially greater. Thus, as a predic- 
tion, if present collective bargaining 
patterns are maintained, any increases 
in benefit rate will be retroactive to 
date of employment. This fact sug- 


gests that a more realistic base for 
computing pension costs by age is to 
assume and calculate a benefit based 
upon final annual rate of earnings. I 
submit that this raises a question of 
what the future rate of earnings is 
going to be, but assumptions can be 
made and the cost adjusted periodically 
to prevent the creation of an un- 
sound plan. 

Statistical studies indicate that when 
earnings for the rank-and-file employ- 
ees are plotted on a curve by age, the 
curve is not very steep if one ignores 
future changes in costs and standards 
of living. (See chart, Exhibit D, 
which reflects this fact as a percent- 
age of the earnings at age 64.) 


EXHIBIT A 
IVE AFL-CIO Working Tables 


Key Figures in Pension Cost Computations 


Past Service, 


Future Service, 


Per Capita Per Capita 
Annual Cost, Annual Cost, 

Age Group 2 Month 2 Month 
65 and over $246.00 $246.00* 
60-64 185.00 196.00 
55-59 141.00 153.00 
50-54 113.00 132.00 
45-49 92.00 117.00 
40-44 77.00 106.00 
35-39 65.00 98.00 
30-34 56.00 91.00 
25-29 47.50 84.00 


Under 25 


Past Service Discounts 
Per cent 


Number of Years Discount 
10 10.0% 
15 08.1% 
20 06.5% 
25 05.6% 
30 05.0% 


46.00 82.00 


Future Cost 

Vesting Costs Formula Cost 
50 and 15 2- 3% 
45 and 15 5- 6% 
40 and 15 8-10% 


* This figure is actually $123 because it is assumed that one half of the employees at 


this age are retiring. 
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It is conceded that just what the 
future changes in the costs and stand- 
ards of living will be is anyone’s guess, 
but Prudential Insurance Company of 
America considered a yearly 2 per 
cent improvement factor as appropri- 
ate. (See chart, Exhibit E, where 
these results are plotted.) 
Therefore, if a company or union 
uses this adjusted earnings progres- 
sion and the same interest and mor- 
tality assumptions that were used for 
the $2-a-month calculation, one can 
calculate the cost of a benefit of 1 
per cent of final earnings for each year 
of service and express it as a level 
percentage of earnings from date of 
entry into service. This is graphically 
presented in the chart in Exhibit 
F. No reference is made to the 
old entry age method which has been 
used by pension negotiators for years. 
Further, this type of presentation 
would remove from the arena of con- 
sideration all reference to age. Length 
of service and earning ability are the 
prime considerations reflected. It 
maintains pension costs at a fixed 
level of pay-roll costs and serves as 
a stimulus to the employee for a higher 
earning capacity. This, in effect, is in 
direct relation to the human deprecia- 
tion concept advanced by labor unions 
some ten years ago as an argument 
for their pension proposals to employers. 
This writer’s personal survey pro- 
duced such a plan based on a percen- 
tage of annual earnings plus the length 
of service, but at a rate much higher 
than the 1 per cent figure advanced by 
Prudential. The schedule of rates 
is listed in Exhibit G. Most sig- 
nificant was the comment made by 
the personnel officer in the letter that 
accompanied the plan: “Our pension 
Plan has a provision which bears on 
the question of hiring middle aged 


employees which may be of interest 
to you. First, I should say that we 
have a non-contributory plan and the 
employees who have been with us for 
approximately a year are members of 
the Plan at age thirty. They will receive 
full benefits, which means at least 
50% of the average of the last five 
years’ salary, including up to $85 of 
Social Security, if they have been 
members for twenty years by age sixty- 
five which is the mandatory retirement 
age. If an employee is a member of 
the plan for less than 20 years, his 
pension is computed on the basis of 
his receiving 2'2% of the average 
of his last five years’ salary, includ- 
ing Social Security, for each year 
in the plan. Thus, an employee with 
ten years in the plan would receive 
an overall pension of 25%. It can be 
seen from this, the burden on the 
company for short periods of service 
is controlled by this scaling down of 
benefits. It is still expensive, even for 
the moderate pension involved, but it 
is not prohibitive. 

“It has always seemed to me that 
this provision is a safety valve which 
enables us to employ older workers 
when we are really anxious to do so.” * 

Therefore, I submit that unions in 
negotiating pension plans should ap- 
proach costing from this method, that 
is, percentage of annual earnings with- 
out regard to entry age. This plan 
can be adjusted in either vertical 
direction percentage-wise to meet the 
needs of the individual employers. 
One fact, already in existence, is that 
most benefits in private plans today 
are related to length of service or to 
levels of current or future earnings, 
or related to both service and earnings.** 

It can be seen, therefore, that cost 
computations based on a percentage 
of earnings would be a relatively sim- 
ple matter for actuarial conversion. 


* Letter from Warren Partridge, Jr., per- 
sonnel officer, The Atlantic Companies, Box 6 
Wall Street Station, New York 5, N. Y., 
October 15, 1957, to the writer in response 
to a survey letter. 
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EXHIBIT G 


Insured Retirement Plan 


(2) (3) 
Annual Retirement Annual Retirement 
Annuity for Annuity 
Each Completed (Assuming 35 
Annual Salary Range Year Years’ Service) 


$2,550.01-2,850.00 $ 27.00 $ 945.00 
2,850.01 -3,150.00 30.00 1,050.00 
3,150.01-3,450.00 49.00 1,260.00 
3,450.01-3,750.00 42.00 1,470.00 
3,750.01 -4,050.00 48.00 1,680.00 
4,050.01-4,350.00 54.00 1,890.00 
4,350.01-4,650.00 60.00 2,100.00 
4,650.01-4,950.00 66.00 2,310.00 
4,950.01-5 250.00 72.00 2,520.00 
5 .250.01-5,550.00 78.00 2,730.00 
5,550.01-5,850.00 84.00 2,940.00 
6,150.00 0 3,150.00 
6,150.01-6,450.00 96.00 3,360.00 
6,450.01 -6,750.00 102.00 3,570.00 
6,750.01 -7 ,050.00 108.00 3,780.00 
7 ,050.01-7 350.00 114.00 3,990.00 
7,350.01 -7 650.00 120.00 4,200.00 
7 ,650.01-7 950.00 126.00 4,410.00 
7 950.01-8,250.00 132.00 4,620.00 
8,250.01-8,550.00 138.00 4,830.00 
8,550.01-8,850.00 144.00 5,040.00 
8,850.01-9,150.00 150.00 5,250.00 

For salaries over $9,150.00 Increase by Increase by 


Increase by multiples multiples of multiples of 


of $300 $6.00 $210 


Note: In using the above tables, you should keep in mind that salary in- 
creases during the years, if they move you into a higher salary range, will affect 
the amount of your Retirement Annuity, effective December 1 following. If 
you were employed prior to September 1, 1938, a separate schedule applies to you 
and will be furnished upon request. 

To compute your annuity: Multiply the number of years you have spent in 
each salary range by the amount of the annuity (Column 2) for that salary class. 
Add the resulting figures to determine the total annual income you will receive 
from the Insured Retirement Plan when you retire. 

Source: Employee Handbook (New York, Atlantic Mutual Insurance Com- 
pany Centennial Insurance Company), p. 40. 
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Annual costs would be constant and 
predictable and any adjustments to 
compensate for increased wages would 
require simple calculations. 


Collateral proposals, transferability 
of pension credits, vesting and financ- 
ing are now considered in that order. 


The prospects for “portable” or 
“transferability” of pension credits 
were considered by the United States 
Department of Labor in its study 
of the older worker problem v. pen- 
sion costs.*7 It was suggested that 
the adoption of multiemployer plans 
would have a significant effect on re- 
ducing whatever bias against hiring 
older workers is attributed to pension 
programs. 


Under plans such as the Western 
Conference of Teamsters-Pension 
Plan, a worker may move from one 
employer to another w'thin the scope 
of the plan without the loss of ac- 
crued benefit rights. In effect, he 
has full vesting within the area of the 
plan. For those who change jobs and 
secure employment outside of the 
plan’s scope of coverage, the vesting 
provision, if any, is usually quite re- 
strictive. 


However, the conclusions of the 
study by the Department of Labor 
are definitely negative in their approach 
when they state: “First, complete 
‘portability’ would require early and 
full vesting of pension rights for past 
service, including service performed 
before the pension plan was installed. 
For portability, these vested rights 
would have to be completely ‘funded,’ 
that is, funds sufficient to cover the 
ultimate benefits would have to be 
deposited in some irrevocable trust. 
Since most private pension coverage 
is relatively recent, this would be 


financially very difficult for most em- 
ployers where past service benefits 
have not yet been fully funded.” * 


I submit that complete “portability” is 
a highly idealistic goal, but when dif- 
ficulties encountered are insurmount- 
able, why not explore the possibility 
of conditional or partial “portability?” 
Funds need not be transferred but 
merely a record accounting of an em- 
ployee’s credits would follow him. 
Provision could be suggested to the 
effect that monthly pension payments 
would not issue until actual retirement 
upon application at the age specified 
in each plan—say, 55, 60 or 65. No 
problems would be encountered in 
funding for past service credits be- 
cause, had the employee remained 
with the employer, the fund would 
become liable for monthly payments 
in the same length of time from the 
date of its establishment. 


In the event of a national emergency, 
with total mobilization of our re- 
sources, workers will be shifted fre- 
quently by the federal government from 
nonessential work to the _ produc- 
tion of war materials. Most com- 
panies would probably treat this transfer 
similarly to that involving those called 
into active military service; all rights 
and privileges would be protected.** 

Thus, under a qualified portability 
scheme, pension funds would remain 
intact until actual retirement liability 
is incurred by the employee wherever 
he may be; no expensive accounting 
is necessary at a “central clearing 
house” for the purpose of recording 
these transfer credits, and the entire 
span of a worker’s productive life will 
be accounted for, provided each suc- 
ceeding employer has a pension plan. 
(Continued on page 88) 


* Bulletin cited at footnote 3, B. E, S.,, 
* Bulletin cited at footnote 
p. 14. 


4, £.-S., 
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* Summary of results from personal sur- 
vey letter to manufacturers. 
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CURRENT LITERATURE 


Economic Retrospection 

Sixty Years of Business Capital For- 
mation. George Terborgh. Machin- 
ery and Allied Products Institute, 
1200 Eighteenth Street, N. W., Wash- 
ington 6, D.C. 1960. 17 pages. $1.50. 

This is a study of business capital 
goods——-plant and equipment—since 
the turn of the century. Among other 
conclusions, it delimits three basic 
periods of “capital goods activity.” 
The first 30 years of the century saw 
a vigorous and persistent expansion 
of capital goods development. The 
next decade and a half was a period 
of contraction and stagnation in this 
area, while the last 15 years have 
been devoted to normalizing the situ- 
ation in capital goods—repairing the 
damage left by depression and war. 


The pamphlet proceeds through six 
steps in analyzing the capital goods 
and capital formation activity of the 
twentieth century. First, it presents 
a record of business capital expendi- 
tures since 1900 in current and con- 
stant (1960) dollars. Then it compares 
these expenditures with the output of 
the private economy. Third, it com- 
putes the gross investment in the 
stock of capital goods; fourth, it uses 
this information to determine the na- 
tional output per dollar of investment. 
The final two steps involve computing 
investment per worker in the private 
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labor force and, finally, deriving the 
ratio of the net to the gross invest- 
ment in the capital stock. 

The study provides an interesting 
insight into the economic progress of 
the United States in the past 60 years. 
Although the picture presented is an 
aggregate of business capital goods 
in general and has only limited signifi- 
cance when applied to any one sector 
of the economy, it is a stimulating 
study of the over-all business growth 
and the potential of the future. 


The Court and Collective Bargaining 

The Supreme Court Review: 1960. 
Edited by Philip Kurland. Univer- 
sity of Chicago Law School, Chicago 
37, Illinois. 1960. 326 pages. $6. 

This hard-cover law review, to be 
issued annually, has been instituted 
to fill the gap of “sustained, disinter- 
ested, and competent criticism of the 
professional qualities of the Court's 
opinions.” 

Of special interest is an article by 
Bernard D. Meltzer, University of 
Chicago professor of law, entitled 
“The Chicago & North Western Case: 
Judicial Workmanship and Collective 
3argaining.” Professor Meltzer, al- 
though agreeing with the Supreme 
Court’s opinion in this case, takes 
issue with “the Court’s tendency to 
ignore lines of analysis and difficulties 
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developed by dissenting and concur- 
ring justices as well as by lower courts.” 


The Court, in a five-four decision, 
held that the Norris-LaGuardia Act 
barred a permanent injunction against 
a threatened strike in support of a de- 
mand that the railroad should not 
abolish pre-existing jobs without the 
interested union’s consent. The case, 
Order of Railroad Telegraphers v. Chi- 
cago & North Western Railway Com- 
pany, 39 LC £ 66415, 362 U. S. 330 
(1960), arose from the railroad’s plan 
to centralize operations, eliminating 
several small stations. The union asked 
the railroad to enter into an agree- 
ment which would not allow the 
abolishing of jobs after a_ certain 
date without the union’s consent. The 
railroad declared the question not bar- 
gainable since it had received ap- 
proval of its “Central Agency Plan” 
from the Public Utilities Commissions 
of the states involved. When the un- 
ion threatened to strike if the railroad 
put its plan into effect, the railroad 
sought a permanent injunction against 
the strike. 

After going up through the courts, 
the case came to the Supreme Court, 
which declared: “The main question 
-_ was, and still is, whether this 
prohibition [§4] of the Norris-La- 
Guardia Act bars an injunction in the 
circumstances of this case.” The Court 
then held that the Norris-LaGuardia 
Act prohibited a permanent injunc- 
tion against the strike proposed by 
the Telegraphers Union. Professor 
Meltzer criticizes the Court’s formu- 
lation of the issue as “not very in- 
formative,” because, in so far as the 
union demand interfered with the rail- 
road's station program, the issue in 
the case was (as the dissent made 
clear) the effect to be given not only 
to the Norris-LaGuardia Act, but also 
to the Railway! Labor Act and trans- 
portation regulation, read together 


with Norris-LaGuardia. 
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Commenting on the case in general, 
Professor Meltzer said: “The majority 
saw the controversy as a contest be- 
tween two objects of public policy, 
and implied that the reconciliation 
of these objects was to be resolved by 
the play of private persuasion and 
power. Nevertheless, the majority 
left a doubt as to whether the 
union would be permitted to exercise 
the desired power. Perhaps this doubt 
reflected a compromise necessary to 
secure a majority; but the doubt may 
have been designed to suggest that 
the union should change its demand, 
as it had intimated it would, or forgo 
the exercise of the power it demanded. 
If that suggestion were followed, the 
opinion might achieve, from one point 
of view, the best of both worlds, i.e., 
the avoidance of judicial inroads on 
a system of private bargaining as well 
as avoidance of the union’s exercise 
of a drastic power under circumstances 
that might intensify current concern 
for continuation of the policy of free 
collective bargaining. It is, of course, 
far from clear that in fact the Court 
entertained the hypothetical purpose ; 
if it did so, it was assuming a function 
better left to mediators, i.e., suggest- 
ing that lawful powers should not 
be exercised.” 

This volume of the Supreme Court 
Review also contains such articles as 
“The Metaphysics of the Law of Ob- 
scenity,” by Harry Kalven, Jr.; “Per- 
sonal Rights, Property Rights, and 
the Fourth Amendment,” by Edward L. 
Barrett, Jr.; “Legislative Facts in 
Constitutional Litigation,” by Ken- 
neth L. Karst; “Federalism and the 
Admiralty : “The Devil's Own Mess,’ ” 
by David P. Cur te; “Federal Taxa- 
tion and the Supreme Court,” by 
Charles L. B. Lowndes: and “The 
Parke, Davis-Colgate Doctrine: The 
Ban on Resale Price Maintenance,” 
by Edward H. Levi. 
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By GEORGE MOSKOWITZ 


The author is chairman of the New 
York State Board of Mediation. 


ET ME, AT THE OUTSET, ex- 

press my personal pleasure for the 
opportunity of renewing contact with 
my colleagues serving the function of 
mediation in the other states. I wish 
also to express the appreciation of the 
New York State Board of Mediation 
for the invitation to be represented on 
the program of this annual meeting 
in 1960. Despite some personal mis- 
giving, in view of the wider experi- 
ence of others attending this meeting, 
may I address myself to some ques- 
tions which have gnawed at and dis- 
turbed me for some time. Frankly, 
it is my purpose in posing these ques- 
tions to suggest some direction for 
our basic thinking on so frustrating 
a subject as “mediation of public em- 
ployee disputes.” 


Permit me to advert to a remark 
made by Robert Stutz, deputy chair- 
man of the Connecticut Board of 
Mediation and Arbitration. He said, 
if I quote him correctly, “In Con- 
necticut we have no public employee 
disputes because we only have dedi- 
cated civil servants.” 


Perhaps, in a sense, this concisely, 
yet harshly, epitomizes the problem 
—the attitude of the public service 
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Mediation of Public Employee Disputes 


employee which reflects his shifting 
personal identification with employees 
in private industry rather than with 
his employment in government. To 
the extent that the public service or 
government employee so_ identifies 
himself and more pertinently views 
the function of his union vis-a-vis his 
employer, to that extent is the func- 
tion of a state mediator made more 
difficult, if not embarrassing. 


In the private sector of the economy 
there appears to be growing public 
irritation and cynicism and even fear 
with the incident of each new labor 
dispute and certainly with each new 
strike. If the public press is a reliable 
barometer, each new labor dispute 
which results in a stoppage of work 
is publicly regarded as unnecessary, 
premature, wasteful and a form of 
“brinkmanship” that endangers or 
threatens to endanger the safety, wel- 
fare, economic status and even con- 
venience of groups far removed from 
the issues or merits of the dispute. 
Witness the increasing editorial pro- 
posals for compulsory arbitration, 
seizure and other governmental de- 
vices which would intrude upon, cur- 
tail or even prohibit the use of the 
strike as a technique within the col- 
lective bargaining process. 


If there is any validity to the as- 
sumption of growing public unrest 
with collective bargaining in private 
industry, and particularly the use of 
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strikes in the event of negotiating 
deadlock or breakdown, what are the 
chances of success for the formulation 
of broad policy for the handling of 
disputes of all kinds involving public 
employees ? 

I suspect that peculiar to, and 
perhaps aggravating the problem, is 
the widespread misconception or per- 
haps self-deception by all involved— 
government as an employer, its em- 
ployees and the labor organizations 
seeking to or actually representing 
such employees. In my judgment, 
the irritant is rooted in the assump- 
tion that standard and customary 
goais, as well as established proce- 
dures recognized and variously ac- 
cepted by employers and unions in 
private industry are transferable and 
adaptable to the government employ- 
ment relationship in some automatic 
fashion. 

3ut I question whether the status 
of exclusive bargaining agent can be 
as readily assumed or granted. 

Other questions also come to mind: 


Can the handling of grievances be 
cast in the mold of a grievance pro- 
cedure as that procedure is generally 
modeled in private industry ? 


To what extent, if at all possible, 
can a governmental entity or agency 
agree to a final resolution of disputes 
by impartial arbitration or third-party 
decision without departure from or 
violation of constitutional or statutory 
responsibility ? 


Collective Bargaining Process 
Closer to the heart of the problem 

is the collective bargaining process 

itself, as we know it in private in- 


dustry. Is it an appropriate medium, 
and can it produce the result in deal- 
ings between a union representing 
public service employees and govern- 
ment as their employer? The latter 
is, by and large, circumscribed by civil 
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service law and regulation, budgetary 
limitation, legislative control and ex- 
ecutive (administration) policy. 

Can the mediator, and should he, 
attempt to play the role of intermedi- 
ary between union and the “purse- 
string” power of government? Is it 
the mediator’s function to attempt to 
influence or shape government per- 
sonnel policy ? 

To me the questions appear varied 
and vexing. When we speak of gov- 
ernment employees, whom do we mean? 
Do we mean the person who has 
taken a civil service examination, and 
who enjoys civil service status when 
hired directly for employ in some gov- 
ernment department, federal, state, 
county or local municipality ? 


Do we mean persons hired by an 
agency of a governmental entity, such 
as a thruway or bridge authority? 

Do we mean persons hired by some 
autonomous entity such as a public 
library, zoo, botanical garden, hos- 
pital or other institution whose labor 
costs are either in whole or in part 
underwritten, paid for or subsidized 
by a governmental entity? 

Implicit in my last question is an 
employment situation in which the 
employee has been removed some two 
steps from direct government employ- 
ment. Yet, the wages or salary of 
such an employee, his pay and job 
classification and perhaps even his 
civil service status may be governed, 
controlled, legislated or contractually 
committed by a power other than his 
direct employer. To what extent can 
a state mediation agency, itself an 
arm of the government, intervene to 
influence, persuade or resolve—to say 
nothing of distort—the wage and job 
classification systems of municipali- 
ties or other organized forms of 
government? 

More specifically, what issues should 


or can a mediation agency offer to 
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assist in resolving? Most of us have 
been confronted with a threat of 
strikes where recognition is the basic 
goal, and yet recognition for em- 
ployees in government service touches 
at the very heart of the basic policy 
of the governmental entity involved 
in the dispute. 


Just as frequently, mediation agen- 
cies are sought after to intervene, to 
urge and endorse the demand for a 
collective bargaining agreement. In 
such situations, a mediator is con- 
fronted with the realities of budget 
and civil service regulation, both of 


which are areas beyond the pale of 
mediators’ influence. 


In the area of grievances, the medi- 
ator is again frustrated by depart- 
mental or agency policy, as well as 
his inability to recommend, as he does 
in other situations, arbitration as a 
solution. 


In closing, I would suggest closer 
examination of the policies, methods 
and experience of New York City, 
Philadelphia and other communities 
as a basis for formulating some guid- 
ing yardsticks in connection with our 
mediation activities. 


[The End] 


Mediating the Public Employee Dispute 


chairman of the 
Michigan Labor Mediation Board. 


The author is 


WO ESSENTIAL REQUISITES 
of a good mediator are patience 
Both of these essen- 


and persistence. 
th 


tial qualities are taxed to the n 
degree in the mediation of a public 
employee dispute. The average medi- 
ator, whose work background has 
been nurtured the collective 
bargaining table of the industrial dis- 
pute, finds frustration and indecision 
to be, too often, an indispensable part 
of the public employee dispute. 


across 


The collective bargaining processes 
—if they may be called that—of the 
public employee dispute are still lost 
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By ALLAN D. CHISHOLM 


in the unregulated area often found 
in the industrial dispute prior to the 
Wagner Act. There is one notable 
difference : Rarely is violence or strike 
action part of the dispute. 


To appreciate the problems en- 
countered and the special techniques 
involved when attempting to mediate 
the public employee dispute, one must 
remember that the rules of the road 
in the resolution of disputes between 
public employers and their employees 
remain as yet uncharted. Let us re- 
call, that in a private industrial situa- 
tion employees, by law, have the right 
to join and form unions of their own 
choosing and to bargain collectively 
through a designated union agent 
with their employer; that there is 
incumbent upon the employer an obli- 
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gation to bargain collectively with the 
employees’ chosen representative; and, 
that failing to reach accord, the em- 
ployees retain a right to strike. Very 
few of these fundamental rights are 
available as a matter of law to the 
average public employee. To the best 
of my knowledge, no public employer 
can be found guilty of any of the 
employer unfair labor practices with 
which we are familiar under the na- 
tional act. 


As we know, the Taft-Hartley Act 
excludes from its provisions and pro- 
tection the public employee. Where 
existent, the laws of the various states 
become applicable; and where non- 
existent, the common law controls. 
Consequently, any remarks I make 
hereafter must be made generally with 
the knowledge that the law, either 
statutory or common, may vary from 
state to state. 


Generally, state laws allow public 
employees to organize, but rarely do 


they impose an obligation upon the 
public employer to recognize, deal 
with or bargain collectively with such 
organization or bargaining representa- 
tive. Not even in those instances where 
there is some obligation by law to 
meet with the employees to discuss 
differences, but not to bargain, does 
there impinge on the employer any 
obligation to reduce any settlement 
to writing in the form of a binding 
contract. To date, the prevailing 
philosophy of most state and local 
governments hinges upon the theory 
that the granting of any concessions 
to a union and its members on a 
bilateral basis is a delegation of legis- 
lative authority. Rarely, too, is there 
any method of determining a_bar- 
gaining representative for the em- 
ployees as obtains in most labor 
relations acts. In Michigan, inciden- 
tally, this question is resolved to some 
degree by permitting the employees 
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to present to the mediation board a 
petition signed by a majority of the 
group of employees concerned. If this 
petition designates a particular union 
as their representative, during the 
course of mediation the union may 
speak for the concerned employees. 


Generally speaking, public employees 
do not have the right to strike. This 
loss of the public employees’ right to 
strike to enforce their demands serves 
as the greatest impediment to a quick 
or successful settlement of the labor 
dispute. To gain results without the 
pressure of the strike threat, the pub- 
lic employees must depend upon the 
reasonable fair judgment of the public 
employer or the utilization of political 
pressures created either by public ex- 
posure or direct political action. Time 
is necessary to build public opinion; 
time is necessary to create political 
pressures ; excessive lime is necessary 
to settle the average public employee 
dispute. 

The public employee dispute is set 
against a peculiar background not 
generally found in the industrial dis- 
pute. We have already commented 
as to the difference between the legal 
rights afforded the public employee 
and those afforded the industrial em- 
ployee. We should bear in mind that 
these laws governing the public em- 
ployee vary from state to state, thereby 
necessitating that my statements con- 
cerning the mediation of such disputes 
must be general and be held variable 
depending upon the peculiarities of 
the individual laws. 

A feature basic to the public em- 
ployee dispute is the paternalistic 
attitude of the employer. This pre- 
vailing philosophy is generally evi- 
denced by a civil service system which 
is usually void of any employee con- 
trol or any decision-making partici- 
Where a formal civil service 
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system is lacking, we frequently find 
two other attitudes prevalent on the 
employers’ part. These are the strongly 
management-prerogative views, often 
found in the rural areas; and the 
“father knows best” philosophy which 
cuts across the entire public employee 
field. 


The concept of two parties negoti- 
ating the terms of employment is an 
anathema to these aforementioned at- 
titudes. Generally, the public em- 
ployer conceives the relationship to be 
unilateral. A public employee may 
suggest; he does not negotiate. The 
possibility of true collective bargain- 
ing goes unconsidered. The with- 
holding of services as a bargaining 
weapon rarely exists. The public em- 
ployee meets the work standard set 
by the public employer or he does 
not work. 


Another limiting factor often found 
in the settlement of public employee 
wage problems is budget controls 
imposed by tax limitations. Gener- 
ally, any wage determinations must 
be made within these limitations. A 
private employer may immediately 
raise costs, utilize the new cost as a 
tax allowance, or in some other way 
compensate rather quickly for increases 
in wages. The public employer, on 
the other hand, cannot arbitrarily 
raise taxes to cover costs; and if such 
taxes are raised, the income is not 
generally realized until the passage 
of time and the utilization of extensive 
governmental processes. 


Another factor is that while the 
negotiators themselves in the indus- 
trial dispute are readily recognizable 
and are generally experienced, the 
contrary is often true in a public em- 
ployee dispute. The passage of time 
and increased organizational activity 
will erase the experience problem. 
However, an initial problem facing 
the mediator, and often the parties 
themselves, is to determine who has 
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the authority to negotiate. The right 
to speak for the public employer is 
often divided between the administra- 


tive supervision, the civil service 
authority and the legislative author- 
itv. In an average municipal dispute, 
for example, it is not unusual for the 
mayor by his department heads, the 
civil service commission through their 
control of work criteria, and the coun- 
cil or legislative body by their control 
of public expenditures to all play a 
part in the determination of wages, 
hours and working conditions. 


The union or the public employee 
side of the table is not much clearer. 
Generally, there is no uniform or 
standard method for selecting an em- 
ployees’ bargaining agent. The right 
to represent exclusively is rare indeed. 
Often, too, a group can be composed 
of supervisory and nonsupervisory 
employees. Because of these factors, 
the first question often raised by the 
employer at an initial meeting be- 
tween the parties is directed to the 
union: Whom do you represent and 
by what authority’? The first issue is 
on the table and very confused. 


Mediation Techniques 


Enough for background; let us now 
turn to mediation techniques and pro- 
cedures. In discussing suggested 
techniques, | must state again that 
the suggestions are based upon the 
truth of generalizations I have previ- 
ously advanced, as well as the implicit 
condition that a strike is either illegal 
or, for all practical purposes, impossible. 


The initial approach to the parties 
is of particular importance. In an 
average industrial dispute, a mediator 
can often sit quietly by and feel his 
way, whereas, in my opinion, such is 
not a sensible entrance into the public 
employee dispute. In the private in- 
dustrial dispute, the mediator wants 
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to create the impression of “being one 
of us.” The mediator functions as an 
intermediary, giving the parties the 
impression that he is a participating 
partner in the dispute settlement. 
Generally speaking, in a public em- 
ployee dispute of first impression, the 
mediator should create the aura of 
authority; of one who is above and 
outside the dispute; of a teacher or 
director who is guiding the dispute. 
| belheve the mediator must empha- 
size himself as one of the few pressure 
factors, and not as one who channels 
pressures. Remember that compared 
to the pressures to be channeled in 
the industrial dispute, there are ex- 
tremely few in the public employee 
dispute. My experience has indicated 
to me that the mediator who acts with 
authority and decisiveness in a dis- 
pute where the parties are compara- 
tively unsophisticated, obtains a 
greater degree of success in the settle- 
ment of disputes than the mediator 
who acts as a communication channel 
for the parties. 

To achieve this authoritarian impact 
(I must note that there are always 
exceptions) the mediator should ac- 
quire as much knowledge of the dis- 
pute and its relevant factors prior to 
entering negotiations. The mediator 
can utilize prenegotiation conferences 
to obtain the air of authority. Realiz- 
ing that the parties are generally new 
to collective bargaining, and_ that 
there is, in reality, no true collective 
bargaining position between the par- 
ties, the mediator must become some- 
what of an instructor, utilizing a 
certain firmness in directing pressures. 


The mediator’s first task should be, 
if possible, to determine where the 
authority to bargain lies. This can be 
done by writing to or meeting with 
the parties separately. This same sep- 
arate meeting can serve to establish 
the mediator as a designated repre- 
sentative of the government who is 
here to introduce the parties to the 
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apparently murky area of collective 


bargaining. Let me emphasize this 
idea of the mediator acting as a repre- 
sentative of the government, especially 
where mediation, by law, is a formal 
procedure of the public employee 
dispute. 


Aside from talking to the parties 
separately in an attempt to determine 
where the authority to bargain lies, 
the mediator might consider a quick 
examination of any controlling stat- 
ute designating the authority of the 
mayor, civil service commissioners, 
etc. It is in these first meetings that 
the mediator establishes or loses his 
potential effectiveness. 


After resolving these preliminary 
questions, the mediator should, where- 
ever possible, set the stage for the 
first meeting. This can be done, first, 
by calling the meeting. Later on, 
when opening the meeting, the medi- 
ator, wherever possible, should deter- 
mine the procedures or agenda that 
is to be followed. During the course 
of the meetings, the mediator should, 
at all times, unless the practicalities 
of the moment suggest otherwise, 
control the flow of the meeting. 

It may appear that these rather 
formal procedures are somewhat con- 
trary to the established procedures 
often found in the industrial dispute. 
I admit that they are. I also admit 
that as the parties become more so- 
phisticated in their dealings and more 
familiar with each other’s demands 
and positions that these rather formal 
proceedings should fade away into the 
more informal give-and-take of nor- 
mal collective bargaining. 

One of the factors a mediator al- 
ways considers in entering a partic- 
ular dispute is that of timing. After 
the budget has been determined 
(usually by the legislative group), 
unless there is a floating fund avail- 
able, wage negotiations for all prac- 


tical purposes are closed. Should this 
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occur, the mediator can perform a real 
service by closing out the case, thereby 
bringing about a quick and decent 
burial. 


In those instances in which the pub- 
lic employer maintains a drawing fund 
for unforeseen expenditures, further 
mediation may serve a purpose, under 
the theory that the beggar will be fed 
if only to keep him away from the 
door. 

Any attempt to tap a drawing fund, 
especially early in its existence, is 
met with a certain coyness and evasive- 
ness by the public employer. This is 
understandable, because he knows not 
what the morrow may bring. For this 
reason it is generally wise to allow a 
respectable passage of time before 
serious attempts are made to obtain 
increases from this source. 

In grievance disputes this time limi- 
tation is not applicable. Generally, 
if any concessions are to be made by 
either party in the course of grievance 
negotiations, they will be made early 
in the game. Often, once the parties 
realize what the real obligations and 
relative strengths of the parties are, 
there is little additional progress. Most 
of the techniques utilized in industrial 
dispute mediation are applicable here. 
The important factor is to separate 
the chaff from the wheat—the voice 
without a vote from the voice with a 
vote. The public employer's repre- 
sentatives who can only speak con- 
cerning grievances and the public 
employer who can act or effectively 
recommend action concerning griev- 
ances must be separated early. 

The mediator should keep in mind 
that for all practical purposes the 
opening and closing of budget hear- 
ings and the determination of budgets 
by legislative groups is a limiting fac- 
tor in negotiations. (I always use 
the term “negotiations” in the ex- 
tremely broad sense of the term.) An 
early entrance into the dispute, there- 
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fore, allows for the slow process of 
budget determinations, as well as the 
building up of the necessary pressures 
for resolution of the dispute. 

One of the more important steps to 
be taken at the first meeting (or be- 
fore if possible) is to determine the 
real spokesman, the “mister influen- 
tial” of the bargaining groups. As I 
have pointed out, the power and 
authority to negotiate is not central- 
ized in any one man. However, this 
does not alter the fact that there are 
certain voices or spokesmen in each 
group—legislative, administrative or 
the public employee group—who are 
influential and carry more weight than 
others. If we are successful in ferret- 
ing out the “mister influentials” in 
the various groups, we have taken a 
first important step in settling the 
dispute. Since the groups quite often 
are rather large and cumbersome, it 
is a great advantage to break the 
groups down into small committees, 
generally with “mister influential” be- 
ing a member of this committee. Often 
the representatives of the public em- 
ployer are part-time office holders 
who listen to a recommendation made 
by a committee on which their partic- 
ular “mister influential” The 
biggest difficulty in resolving public 
employee disputes with any degree of 
speed or finality is the absence of any 
real pressure which can be utilized 
by the mediator in resolving the dis- 
pute. There are several pressures that 
do exist in a greater or lesser degree 
depending upon the nature of the dis- 
pute and the experience of the parties. 


sits. 


The first pressure I have already 
adequately covered ; that is, the pres- 
sure of the mediator. In wage cases, 
a mediator should be prepared to 
argue the various area rates that 
might be applicable and the compara- 
ble rates for specific classifications in 
other areas; and in grievance matters, 
common practices accepted by other 
public employers and by private em- 


January, 1961 © Labor Law Journal 


7 
q 
. 3 Lam 
1 
te 
3 
4 


ployers in general. Another pressure 
that sometimes exists on the public 
employer is the fear that he might 
Often this fear 


expose his position. 
Conse- 


is greater than reality itself. 
quently, this fear must be utilized ju- 
diciously. It is always the unknown 
card. 

In the last analysis, teo often, the 
only pressure that really brings about 
a settlement of a public employee dis- 
pute is the political pressure created 
generally by the employees’ organiza- 
tion. In more sophisticated public 
employee dispute areas, the union or 
the public employees’ representative 
brings this pressure to the bargaining 
table with him. In those areas in 
which the union is not politically 
adept, this pressure, as far as the 
union is concerned, has to be built up 
during the course of the negotiations. 
When these pressures reach their 
height, the mediator should move 
quickly for settlement. Once they 


have passed, all the mediator can do 
is to attempt to afford the party con- 
cerned an opportunity to save face. 

The techniques of mediating the 
public employee dispute which I have 
outlined above generally exist in those 
disputes where the strike threat is 
not applicable and the parties are 
comparatively inexperienced in public 
employee dispute negotiations. As 
the parties involved in public employee 
disputes become more skillful; as the 
law spells out the rights and obliga- 
tions of public employers and their 
employees; and as time passes, these 
observations will probably not be 
true. 

The public employees remain one 
of the greatest unorganized groups of 
employees in the United States today. 
With the continual pressure for their 
organization, I see a prominent part 
being played by the various mediation 
services in the resolution of these 
disputes and differences. [The End] 


National Emergency Disputes 


By SAUL 


The author is past president, 
National Academy of Arbitrators. 


PROPOSE to open this talk with 

a sweeping general statement. Since 
World War II and except for the 
period of the Korean War, there has 
been only one dispute that truly 
created a national emergency. That 
was the one-day national railroad 
strike in 1948, which was ended even 
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as President Truman was engaged in 
handing the problem over to the 
Congress. 


Many other disputes in this period 
were labeled as creators of national 
emergencies but none truly met the 
test of dire imminent paralysis of the 
nation’s life or defense posture. 

For example, the 13-state Pennsyl- 
Railroad strike in which the 

Workers’ Union is now 
according to today’s New 
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York Times (September 7, 1960), has 
not stopped the flow of products to 
the nation’s major markets. The 63- 
day Louisville & Nashville Railroad 
strike of several years ago inconven- 
ienced but did not paralyze the area 
that the line served. The airline strikes 
of 1958, which involved Capital, East- 
ern, TWA and American in turn, did 
not keep many people at home. 


Yet nearly all of those disputes were 
the subjects of declarations of national 
emergency by the President of the 
United States under the Railway La- 
bor Act. 


It is noteworthy that the term “emer- 
gency” is not defined in the Railway 
Labor Act or in the Taft-Hartley Act 
but is left to the judgment of the 
President to determine. In an earlier 
day there was little reason to define 
the term. Any extensive paralysis of 
the railroad system, even in a partic- 
ular area of the country, created a 
crisis in transportation which effec- 
tively cut off shippers from receivers 
of goods and thwarted travel between 
cities. Modern technology, however, 
has changed all of this. The nation’s 
highway system has grown so tremen- 
dously and the availability of over- 


the-road trucking has increased to 
such an extent that it is now possible, 
when railroad transport is shut down, 
for goods to be shipped by truck. 
Passengers, previously dependent solely 
on the railroads, travel now largely 
by airline and when either or both 
of these are shut intercity 
buses and private automobiles still 
remain a means of rapid transportation 


Nonetheless, the White House is 
still called upon under the Railway 
Labor Act and, occasionally, under the 
national emergency provisions of the 
Taft-Hartley Act, to intervene in labor 
disputes on the ground that an im- 
minent dispute will create a national 


down, 


emergency. The result has been that 
the office of the President has often 
been used, sometimes by labor and 
sometimes by management, to secure 
governmental intervention in disputes 
in the hope that the power and thrust 
of the other side will thus be blunted. 
Such intervention often occurs in the 
guise of dealing with an emergency 
when in fact no realistic emergency 
actually exists. 


Presidential Intervention 


Presidential intervention last 
year’s steel strike in the form of a Taft- 
Hartley injunction also left much to be 
desired in terms of its timing. Was 
there an emergency when the President 
intervened’ Or was the nation incon- 
venienced without yet being imper- 
iled? The opinion of Justice Douglas 
in the Supreme Court case involving 
the challenge to the President’s right 
to invoke the Taft-Hartley Act in that 
dispute was that, if the country faced 
an emergency because the supply of 
steel was cut off from plants working 
on defense contracts, the government 
should do no more than order a re- 
sumption of production in the few 
plants whose output would be vital 
to meet its defense needs and not 
intervene massively by requiring the 
entire industry to resume production 
before the dispute between the par- 
ties was settled. 


What are the consequences of this 
improper use of the word “emet- 
gency” as a basis for the intervention 
by government in major disputes? 

One consequence has been the in- 
creasingly frequent rejection of recom- 
mendations of emergency boards 
appointed by the President to hear 
disputes under the Railway Labor 
Act. Knowing that strike action 
would not in fact create an emergency, 
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some unions have been impelled to 
use emergency board recommenda- 
tions as a basis from which to negoti- 
ate upward during a strike. The 
debasement of the emergency features 
of the Railway Labor Act and the 
too free use of the emergency features 
of the Taft-Hartley Act have in more 
cases than necessary bred disrespect 
for the recommendations of boards of 
inquiry. 


Public's Attitude 

The fact is that there is an ambiva- 
lence in the public’s attitude toward 
governmental intervention (other than 
as mediator) in labor disputes of na- 
tional magnitude. Should the govern- 
ment intervene only if there is a true 
emergency in the sense that the na- 
tional safety is immediately imperiled, 
or should the government intervene if 
there is a significant disruption in a 
normal routine of a segment of the 


population as a result of a strike or 


strike threat even though no true 


emergency is created thereby? 


These questions are important be- 
cause today we have no policy on 
them. Each dispute is handled ad hoc. 
Western Airlines, for example, went 
through a 90-day strike of pilots in 
1958 while the administration with- 
stood pressure from the company, the 
union and from a bloc of western 
Congressmen and Senators for the ap- 
pointment of an emergency board. 
This, despite the fact that the shut- 
down of that airline greatly incon- 
venienced the many communities served 
by that single airline. On the other 
hand, Pan American Airways, threat- 
ened with a strike by the Brotherhood 
of Railway Clerks in 1960, succeeded 
in getting the White House to appoint 
an emergency board over the objec- 
tions of the Brotherhood of Railway 
Clerks, even though the effect of a 
strike on that property would have 
been to hurt the company’s business 
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at the peak of the tourist season but 
not to unduly inconvenience the tour- 
ists, who had many alternative means 
of getting home from their European 
vacations in the summer of this year. 


These questions are important also, 
because the answer will have much to 
do with the development of more 
etfective methods for dealing with dis- 
putes of this type. The dispute which 
involves merely inconvenience to the 
public lends itself to a variety of treat- 
ments short of an imposed settlement. 
The one which truly involves an emer- 
gency may require the drastic treat- 
ment of an imposed settlement (or the 
threat of one, as in the 1948 railroad 
strike) to meet the overriding national 
interest. 

Furthermore, the present Railway 
Labor Act depends largely on public 
opinion to force acceptance of emer- 
gency board recommendations, What 
does public opinion mean in a strike 
which inconveniences but causes no 
real hardship to a relatively minor 
segment of the nation over issues of 
which the public is hardly aware, 
dealt with in reports which they never 
read, embodying solutions they scarcely 
understand ? 


There is one practical reason for 
anticipating that government will tend 
to intervene in disputes which fal! 
short of creating a true emergency as 
long as they have a significant im- 
pact on the national economic life. 
That is politics. Under our party sys- 
tem, government cannot afford to sit 
by indefinitely while labor and man- 
agement engage in a protracted brawl 
of national import. The vote-con- 
scious politician cannot permit it ex- 
cept in relatively minor disputes of 
narrow impact. The impulse of gov- 
ernment, as custodian of the peoples’ 
well-being, is to act. In an earlier 
day, when governmental philosophy 
was not attuned to the role of cus- 
todian of the peoples’ well-being, gov- 
ernment was inclined to act only where 
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civil commotion made action impera- 
tive. Today people look to govern- 
ment to play a decisive role even in 
circumstances where the situation is 
drastic, though not dire. 


Further, a persuasive case can be 
made for the proposition that a 
country living in a near-permanent 
state of international tension, engaged 
in the competitive race with an ad- 
versary who boasts he will bury us, 
can ill afford the luxury of untram- 
meled labor disputes and that its gov- 
ernment must take positive action 
even where the peril is long-range 
rather than immediate. 

Finally, in many cases not involv- 
ing a national emergency, both labor 
and management long for and wel- 
come suggestions leading to settle- 
ment after an airing of the issues, 
though they often are in no position 
to say so publicly. 

Thus the tendency, as I see it, is 
for governmental intervention short 
of compulsory arbitration in major 
disputes which do not create true na- 
tional emergencies. The trouble has 
been that we have neither acknowledged 
this to be our policy nor applied it 
consistently. 


What is needed, then is a statement 
in the laws which would give realistic 
meaning to the phrase “emergency” 
in the Railway Labor Act and to the 
phrase “imperil the health and safety” 
in the Taft-Hartley Act to the end 
that disputants will know in advance 
whether or not their dispute is likely 
to involve governmental intervention. 
If bargainers are firmly convinced 
that government is not likely to inter- 
vene, they will tend to bargain real- 
istically with full cognizance of the 
likelihood of a strike or a lockout. 
If, on the other hand, they bargain 
with one eye cocked toward the like- 
lihood of governmental intervention, 
questions arise about the nature of 
such intervention in major disputes. 
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These are the alternatives: 


(1) Compulsory arbitration. No 
one wants it and there is no serious 
body of opinion in support of its 
imposition. 


(2) Fact finding with recommenda- 
tions. We have it now under the 
Railway Labor Act, but not under the 
Taft-Hartley. 


(3) Fact finding without recom- 
mendations. This is the current pro- 
cedure when a national emergency is 
declared under the provisions of Taft- 
Hartley. 


(4) Mediation only. 


If we rule out compulsory arbitra- 
tion as undesirable, I believe that fact 
finding with recommendations is the 
formula most likely to succeed where 
mediation has failed. But in my judg- 
ment the present method of accom- 
plishing this under the Railway Labor 
Act is yielding diminishing returns. 
Witness the strike of the Interna- 
tional Association of Machinists which 
represents the airline mechanics. In 
1958, six airlines and the machinists 
were joined in a proceeding before an 
emergency board appointed by the 
President of the United States. This 
board recommended a 21 cents per 
hour wage package. The machinists 
rejected the recommendations, went 
out on strike and were successful in 
winning wage increases ranging from 
48 cents to 54 cents per hour. Simi- 
larly, emergency board recommenda- 
tions on the Long Island Railroad, on 
the Pennsylvania Railroad and on 
Eastern Air Lines, involved in dis- 
putes, the pilots and the flight engi- 
neers were rejected. Strikes resulted 
in all of these cases. 


The record of rejections in the last 
few years of recommendations of 
emergency boards under the Railway 
Labor Act emphasizes the argument 
that there are serious flaws in the act 
and that it should be revised. Those 
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who favor the preservation of the act 
in its present form might argue that 
the recent railroad settlements, on 
which the operating brotherhoods and 
the railroads agreed to final and bind- 
ing arbitration and in which the non- 
operating brotherhoods accepted the 
emergency board recommendations 
demonstrate that the act continues to 
be effective. I submit that the suc- 
cess of the act in dealing with the 
recent threatened crisis on the rail- 
road was due to special circumstances. 
The strategy of the parties was deeply 
aifected by the pressure of the rail- 
roads for revision of work rules. 


It is unlikely that the disputes would 
have taken the same course had the 
brotherhoods not desired to split off 
the question of wages from the ques- 
tion of work rules. 


The fact is that negotiations and 
mediation in major disputes under the 
Railway Labor Act and in some dis- 
putes not covered by that act have 
been conducted against a reasonable 
certainty that fact-finding with or 
without recommendations is likely to 
follow. 


Hence there has been little dis- 
position on the part of the parties 
to compromise or to yield prior to the 
appointment of emergency boards or 
fact-finding boards. Furthermore, as 
the experience on the airlines in 1958 
shows, emergency boards, acting like 
boards of arbitration, have not taken 
sufficiently into account the relative 
strength of the parties. Recommenda- 
tions, even generous ones, by emer- 
gency boards have little possibility of 
acceptance if one of the parties is con- 
vinced that rejection and resort to 
strike action will yield substantially 
greater benefits. If there is too great 
a disparity between what can be se- 
cured through strike action and what 
can be secured from recommendations 
board, the strike 


of an 
weapon is likely to be used. 


emergency 
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Public Not Reached 


In addition, the recommendations 
of emergency boards do not have suf- 
ficient circulation among the public or 
even among the employees on the 
property affected to sufficiently mold 
attitudes of workers or of the public 
to bring about a settlement. 


Finally, recommendations in dis- 
putes going to emergency boards or 
fact-finding boards generally are made 
at a stage in the history of the dispute 
in which positions have become fixed 
and rigid. It might make sense to 
reform the emergency board proce- 
dures of the Railway Labor Act and 
to introduce features into the Taft- 
Hartley Act along the following lines: 


(1) A problem in many disputes is 
the failure to define and list the issues 
in a public way early in the dispute. 
Mediation can and often does ac- 
complish this end, but in a major 
dispute it is difficult for the mediator 
to summarize and advertise the issues 
in such a way as to make the public 
aware of their precise bounds. Take, 
for example, the dispute over Section 
2B in the steel contract in 1959. For 
months the dispute dragged on and 
the public had no notion of what 2B 
was. Even the best of the newspaper 
reports had difficulty in pinning down 
and clarifying the true nature of the 
dispute. Only after many months of 
negotiations and strike action, cul- 
minating in the appointment of the 
Taylor board under the Taft-Hartley 
Act, was the precise nature of the Sec- 
tion 2B problem recorded and re- 
ported in terms that the public could 
begin to understand. For reasons 
which remain obscure to this day, the 
companies failed to pinpoint the true 
nature of the problem confronting 
them. At the same time the unions 
had no immediate interest in doing 
so. The probing and searching of Dr. 
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Taylor's fact-finding board finally did 
nmiuch to illumine the problem. 


It might be well, therefore, to intro- 
duce the use of fact finding by emer- 
gency boards relatively early in major 
disputes, after mediation has been 
tried but before the dispute has gone 
too far. At that stage it might be 
well to confine the fact-finding activi- 
ties to a hearing in which the issues 
will be listed and explained. The 
board could explore with the parties 
the relative importance of the several 
issues and list them in a preliminary 
report, ranking them in categories of 
importance. This preliminary report 
could then be turned over to the par- 
ties and to the mediators as a basis 
for a resumption of direct negotia- 
tions within specified time limits. 


\ll of the issues placed by the board 
in categories of major importance 
which are not settled in the subse- 
quent negotiations could then be heard 
hy the same emergency board on their 
merits. But instead of making flat 
recommendations for their disposition, 
the emergency board could recom- 
mend reasonable limits within which 
the parties could reach a voluntary 
settlement. Such a report might rule 
out some demands as wholly unrea- 
sonable, recommend the granting of 
others as wholly reasonable and recom- 
mend alternative possibilities of set- 
tlement within limits for still others. 


This second report could then be- 
come the basis for a further resump- 
tion of direct negotiations and media- 


Wage to Agricultural Workers.” 


tion. In the meantime, the board or 
an appropriate government agency 
could be given the task of preparing 
a one-page summary of the recom- 
mendations, of sending a copy of the 
summary to each employee affected, 
at his home, and of having it advertised 
in the national press. A strike would 
be permitted after the foregoing pro- 
cedures had been exhausted. In that 
event the employees, the employers 
and the public would be able to know 
and understand the precise nature of 
the strike issues. 

It might be argued that this pro- 
cedure is not dissimilar from the pro- 
cedure now followed by emergency 
boards under the Railway Labor Act. 
I think, however, that there are im- 
portant differences. Under the ap- 
proach suggested ap e, the impor- 
tant issues would be segregated from 
the less important ones. The impor- 
tant issues would be carefully defined 
in a way which ¢ ‘lective bargaining 
now often fails to define them. The 
parties would be obligated to bargain 
on the issues thus defined before they 
are made the subject of recommenda- 
tions by the emergency board. 


Today much of the bargaining that 
precedes the creation of an emergency 
board is pro forma and diffuse. This 
procedure would strip the issues down 
to the barest essentials, put them in 
terms that all concerned—including 
the public—could understand and pro- 
vide a rallying point for public opinion. 


[The End] 


Secretary of Labor Calls for Minimum Wage for Farm Workers 


“A minimum wage for agriculture is in my opinion both feasible 
and desirable, and need only apply to those large farms who employ 
most of the hired farm labor to be effective,” 
James P. Mitchell in a letter of transmittal for a Labor Department 
staff study, “Problems Involved in Applying a Federal Minimum 


said Secretary of Labor 
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Impartial Opinion and 
Constructive Criticism of Mediators, 
Mediation Agencies and Conciliators 


By SAMUEL E. ANGOFF 


The author is senior partner in the 
law firm of Grant, Angoff, Goldman 
and Manning, Boston, Massachusetts. 


HERE ARE VARIOUS WAYS 

to start an address; one way is to 
start off by saying that “it is indeed 
a privilege to be here.” Well, I am 
going to start off in this manner be- 
cause I want to make use of that 
privilege. 

I once was invited—and only once 
—to address a group of arbitrators. 
I have never been invited again. I 
trust that this experience will not re- 
peat itself; but if it does, so be it! 


Very frankly, I am fond of medi- 
ators, mediation agencies and concilia- 
tors. I have been told that someone 
has to give you an impartial opinion 
of yourselves and that I am the person 
to do it. So with all the affection I 
have for you, I shall proceed to crit- 
icize you and also to make construc- 
tive suggestions. I am not used to 
the latter. I should say that one of 
the reasons for doing this is because 
I find that labor leaders and labor 
lawyers are in the position where arbi- 
trators, mediators and other neutrals 
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talk about us and criticize us quite 
severely sometimes when we are in- 
volved in strike negotiations or con- 
ciliation and arbitration proceedings. 
Quite often I have heard it said, and 
some of my friends have told me that 
a particular mediator or arbitrator 
would say: “Who said that Sam 
Angoff is a good labor lawyer or that 
Joe Dokes is a good labor leader? 
Why I had a case with Angoff and 
Dokes and they were so horrible it 
looked as if they hadn’t prepared the 
case, or that they were drunk or that 
they. did not know what they were 
doing.” Of course, this is an easy 
position for a neutral to take. An 
adversary does not select his cases, 
nor invent them. 


A client who is wrong is entitled 
to a vigorous defense and to have his 
case presented as ably as possible. If 
this were not so, every rogue, every 
criminal, every person driving under 
the influence of liquor—and we could 
go on and on—would not be entitled 
to a legal defense, and who knows 
which of us is guilty or innocent? If 
this were not so, every local that went 
on strike or breached an agreement 
would not be entitled to representa- 
tion. All we try to do is to present 
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the case properly and vigorously un- 
der the circumstances presented to 
us. Sometimes I pray that our posi- 
tions would be reversed. We would 
like you to represent our clients (in 
some cases) either as a lawyer or as 
a layman, and we would like to sit in 
judgment of you. 


I have just come from Boston where 
[ am engaged in a major criminal case 
in the federal court. I went 
court recently, waiting to be heard on 
a motion. One of the most famous 
criminal lawyers in the country was 

His client was obvi- 
They had FBI agents, 
every- 


trying a case. 
ously guilty. 

corroborating witnesses 
A layman leaned over to 


and 
thing else. 
me and remarked: “Who said ‘X’ was 
a good lawyer? He is horrible.” The 
members of the jury had their tongues 
hanging out waiting to convict, the 
court officer was there and the “van” 
was downstairs waiting to take the 
defendant away; but most of all the 
extremely able judge was needling 
the criminal lawyer. He would say 
to the lawyer after every second or 
third question: “What you mean by 
I saw the 
lawyer, in disgust, walk up to the 
judge and say something to him. 
We could not hear what he said. The 
judge’s face turned various shades; 
he picked up his robe and left the 


your question is 


room. 


Sometime later, I met the criminal 
lawyer, whom I know very well, and 
I said: “What happened that day?” 
He said: “I saw you in the back of 
the courtroom either suffering with 
me or laughing at me.” I said: “No, 
not laughing at you; my turn was 
next. What happened? What did you 
say?” He then gave me the back- 
ground. 

He said his client came to him and, 
after hearing his story, he told the 
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client the only thing he could do was 
to plead guilty and hope for mercy. 
The district attorney said: “No, this 
is one case I can win and he is going 
up for the maximum.” 


The lawyer told me he had already 
taken a fee of $500 and the case was 
then in its eighth day; he was losing 
$300 a day and thus he could not 
stand the needling of the judge any 
longer. He walked up to the bench 


said: “Your Honor, vou are known 


as an able judge not only in New 
England but all over the world, I am 
just a poor lawyer [he’s not so poor}, 


so I try to ask questions the best 
how. You. 
are a genius; why the dickens don't 
you go down and ask the questions ? 

on the bench; I'll 
leave the room. You ask the ques- 
tions.” That is when the judge got 
flustered and left the room. 


way | know however. 


I won't even sit 


I hope I have made my point. At 
any rate, I feel better getting this 
otf my chest after 31 years of second 
guessing by neutrals. 


Incidentally, there is nothing wrong 
in being a neutral; and we need you 
fellows badly. We do not want praise, 
but in our old age we would like at 
understanding, if not 


least some 


sympathy. 


Now we can get into the practical 
phase of our problems. I do not in- 
tend to be a ponderous pundit; nor 
give you a textbook background ap- 
proach to our problems. I noticed 
from your program that you have had 
some very able gentlemen speak to 
you. I have of them as 
mediators or conciliators or as fellow 


met most 
attorneys representing either labor 
or management. I have the benefit of 
not knowing what they said. So I 
give you the following suggestions 
for your consideration. 
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When Should Mediators or 
Conciliators Be Called into a Strike? 
Be it in the nature of a grievance or 
a possible strike, we believe that you 
must not step in too soon. There are 
occasions when you must move quickly 
or be asked in quickly. Forgetting 
the unusual we think (after 
years of experience) that it is better 
for both union and management rep- 
resentatives to attempt seriously to 
settle their own problems, even if it 
means an occasional strike or a loss 


case, 


of earnings and wages and damage to 
the community. 


In addition, in most cases the parties 
are better off if they expose their ulti- 
mate positions and the areas of pos- 
sible settlement before you gentlemen 
step in. Sometimes it is necessary to 
wear people down so that even they 
themselves learn (or remember) what 
they are willing to give or to give up. 
Sometimes they, actually don’t know 
what they are willing to do. They 
fall in love with their own case and 
their own enthusiasms. Their, case 
may be very bad and their enthusi- 
asms very artificial. Intelligent labor 
lawyers, labor leaders and manage- 
ment representatives should know this. 
One has to be a psychologist, an actor, 
and have the patience of Job until he 
reaches the point of possible solution. 


We are not against a mediator or 
conciliator stepping in and at least 
obtaining the picture and background 
of the situation as soon as possible. 
Sut before he gets into any kind of 
dispute in real seriousness and starts 
making moves for settlement, he 
should know what the case is about 
and, above all, he should know the 
parties. 


Knowing the Parties 
A mediator or conciliator must, 


through experience, observation or 
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information, know with whom he is 
dealing. As Ted Williams and every 
good baseball batter studies every 
pitcher, and as every good pitcher 
studies every good hitter, a mediator 
or conciliator must study the parties. 
Until he knows with what kind of 
people he is dealing, he should not 
make a move. There is one way im 
handling an Angoff and another in han- 
dling a Svirdoff. We are two different 
types of people. We are not asking 
you to make a choice, but we are ask 
ing you to remember that our ap 


proaches and our methods are different 


although we are both seeking the 
namely, an honorable 
Most ot our 


same objective 
and sensible settlement. 
committee members are not Svirdofts 
or Angotts and, for the most part, are 
not college graduates. This leads us 


into another matter. 


How Far Can We Go in Dealing 
Directly with Mediator, Conciliator? 
It is much easier for a management 
representative to stick his neck out, 
so to speak, because he represents a 
small group and knows pretty much 
what he can We, on the other 
hand, are blessed or plagued with 
Management says we are 


do. 


democracy. 
blessed with it when it gets a revision 
of an agreement and plagued with it 
when we are turned down. In any 
event, the labor leader or the labor 
lawyer does not know exactly what 
he can do. The committee is elected 
by the membership, and quite often 
the committee is ignored or attacked 
by the membership when it considers 
that a reasonable offer has been made. 


Consequently, a mediator or concili 
ator should not approach us in the 
field of labor on the basis of what we 
personally believe 
It is 
can 
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individually and 
would be the right thing to do. 
not what we believe but what we 
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sell that determines the handling of a 
strike or, better still, the prevention 
of one. Believe me, quite often we 
do tell our members or committees 
privately or publicly what we think of 
their attitude, when the occasion arises ; 
but that is something else. We are 
the representatives or the agents in 
most cases, and not the principals. | 
may be getting more sensible or be- 
coming a labor statesman, but quite 
often we go all out and tel! our people 
what we think they should do. Buta 
mediator or conciliator has no right 
to expect us to do it at all times and 
in all situations. 


Making a Good Record 

I now come to what is the chief 
criticism of a mediator or conciliator, 
as expressed by people on both sides, 
and I believe that if this impression 
can be corrected, a great service can 
be done for you people, and I hope it 
is accomplished very soon. 


Many of our members, many of our 
labor leaders and many representa- 
tives of management say that a con- 
ciliator or mediator is anxious to 
obtain a settlement and that he doesn’t 
care who gets hurt, who wins or who 
In other words, it has been 
said that the government or state 
representative is anxious to make a 
good record and that a good record 
consists of handling a great many 
cases and having them marked “closed.” 
A number is stamped on the case, and 
at the end of the year his chief says 
that he has a good record. Our peo- 
ple are of the opinion, we believe, that 


loses. 


too many of you want to make a good 
record. You obtain the next labor 
grade and you get your merit increases 
and you go home to plant and pick 


your flowers. (Of course, I know 


none of you drink or indulge in the 
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common vices in which we in the 
labor field are supposed to indulge.) 


This is a serious charge and in most 
instances is undeserved. After all, you 
do have to get someone to talk or to 
encourage further discussions, and let 
us be frank, you do have to ask some- 
one to make a concession. Somebody 
has to do it. In very few cases 1% the 
charge made appropriately. I be- 
lieve that you have a public relations 
job which should be looked into and 
developed, and I think ‘an organization 
such as yours should do this. I don’t 
believe that reading the papers that 
are going to be published as a result 
of this conference or discussing the 
law or facts in a situation is going to 
solve your public relations program, 
and I am here to try to help you 
solve it. It requires soul-searching, 
action and explanation, not rationali- 
zation. 


Talking in Confidence 


Another serious allegation which 
has been made—and you want to 
remember that I have participated in 
hundreds and perhaps even thousands 
of cases during the past 31 years— 
is as to how much we can really tell a 
conciliator or mediator in private as 
to possibilities of settlement without 
having him disclose, consciously or 
unconsciously, our strategic position 
and our possible weaknesses. Let 
us go further. Suppose I believe that 
a union may possibly go down to a 
minimum of 15 cents an hour when 
it is asking for 63 cents an hour plus 
fringe benefits. How do we know 
that the mediator or conciliator will 
not disclose this much sooner than 
necessary. We may actually believe 
that union members are entitled to a 
30-cents-an-hour increase, based upon 
area or national patterns in this par- 
ticular strike or crisis; but we know 
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that the union and the members can- 
not stand a long strike. Should the 
mediator or conciliator ask us in con- 
fidence, and should we tell him what 
we believe? I have found that too many 
of our labor people believe—and in 
some instances with good reason- 
that a mediator or conciliator dis- 
closed confidences. Now, we are all 
subject to human frailties ; our memo- 
ries become weak and our anxieties 
This can happen 
I suggest that 


in a strike mount. 
and has happened. 
something be done to correct this 
situation, and perhaps a code of ethics 
—you may have one (I haven't seen 
one)—should be set up to help elimi- 
nate some of our temptations to move 
too rapidily and to expose a confi- 
dence. It is very embarrassing for 
us when it is done. 


State and Federal Mediators and 
Conciliators as Political Appointees 


There is another place where we 
find questions and rumors compounded ; 
and this is particularly directed 
toward the mediators or conciliators 
who are working for the state or fed- 
eral government. This charge is that 
you are political appointees, and many 
ask: “How can we trust political ap- 
pointees?” My answer is that even 
judges are political appointees, or are 
elected, which means that politics 
enter into it. In fact, all our govern- 
ment, somewhere or other, starts with 
elections or appointments. I refuse 
to mistrust my government in spite of 
the fact that an occasional rogue is 
exposed. Nevertheless, this is a seri- 
ous and sometimes well-founded criti- 
cism, and many times it explains the 
reluctance of labor leaders and some 
labor lawyers to disclose facts which 
might accelerate the possibility of a 
solution of a threatened strike or an 
actual strike. 


ASMA Conference 


Time and Place of Meetings 

There are some subsidiary sugges- 
tions I might make. For example: 

(1) The place to hold a meeting or 
conterence quite often 1s important. 
We are all now used to the conven- 
iences of air conditioning and things 
of that nature. We are not a noc- 
turnal race and, today, with our numer- 
particularly television 
like to get 
Meetings should be 


ous diversions 
and the automobile—we 
out and relax. 
held during the day. 
an emotional one. The average labor 
leader today has to be a psychiatrist, 
a labor lawyer, an educator, an expert 
in the field of pensions and insurances, 
an accountant, a politician, a pamph- 
leteer, a ‘“banqueteer” and many other 
things. If you want an irate person, 
keep him up night after night in a 
hot crowded room. 


Our business is 


We are aware of the fact that some- 
times “around-the-clock negotiations” 
are desirable. However, did any one 
of you ever win a horse race when you 
ran in just before time and 
bought the last ticket? If you did, 
you were lucky. You usually make 
a better deal days before the final 
deadline. Who knows who will sur- 
render at the last minute when one is 
exhausted at about 4 a. m. after 
around-the-clock negotiations. 


post 


Furthermore, the number of coron- 
ary thrombosis cases is increasing in 


our field. Maybe the only good labor 


leaders, labor lawyers or manage- 
ment representatives are the dead 
ones. I don't think so, and I state 


flatly that meetings after 6:00 p. m. 
are dangerous and unnecessary. Re- 
member, irritated people are not sus- 
ceptible to solution. This does not 
mean that occasionally such night 
sessions are not necessary; they are, 
but only in an extreme emergency. 


; 
me 
> 
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(2) The time of holding meetings 
is important. I have already referred 
to timing but I want to add a few 
comments on this: 

To hold conferences every day when 
the parties are far apart is sterile and 
futile. Sometimes it is better for the 
parties to stay away from each other 
for four or five days at a time in spite 
of the demands of a governor, a mayor 
or anyone else. A cooling-off period 
is very helpful. 

(3) I do not believe in razzle- 
dazzle mediation. Khrushchev can get 
away with it, but he is in a different 
position. Holding hearings in public, 
where members of the community 
may attend, seldom accomplishes its 
objective. I object strenuously to the 
use of cameras, television or the pres- 
ence of newspapermen at mediation 
conferences. People pull their punches 
or go wild for the cameras, a la 
Jimmy Piersall. 

(4) In this field we object strenu- 
ously, and we so advise our clients, 
to the holding of hearings on the mat- 
ter of who caused the strike. If the 
union is blamed, few unions will want 
to go before mediators or conciliators 
again, and this holds true for employ- 
ers if they are blamed. 


Confidence Necessary 


There is another ticklish matter 
which arises quite often and that is in 
the case where either management or 
labor has no confidence in one of you 
who has been assigned to a case. I 
see no harm in removing the mediator 
or having the mediator step out. After 
all, we want a settlement. What dif- 
ference does it make who represents 
the mediation or conciliation service ? 

Please don’t be sensitive and please 
get out if necessary. It happens in 
our office quite often. My late part- 
ner, Sidney S. Grant, was a gentle 
soul. I was supposed to be the arro- 
‘gant, noisy member of the firm. There 
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were many cases in a period of almost 
three decades where one of us had to 
get out and the other get in just in 
order to get somewhere. If either 
one of us were hurt inwardly, it only 
lasted a short time. Mr. Grant would 
retire to his library or I would race 
to the nearest oasis for a libation of 
healthy liquids. At any rate, the 
crisis was ended. 

Why can’t you do the same—that 
is, do what Mr. Grant did. 


There are some cases—and very 
few—where there is an attack on your 
integrity rather than your persunality. 
In such a case, stay in. 

Now this is a simple, homey talk 
and contains nothing spectacular; but 
these are the questions our members 
ask us, and these are basic statements 
our labor leaders and members give 
us. It is my duty to pass them on 
to you. 

Frankly, I am very fond of most of 
you, and we have found you very use- 
ful. I do not know what we could 
do without you. Members of my firm 
have worked with you in nearly all 
of the United States and in parts of 
Canada in the field. I have a great 
deal of admiration for the office lawyer 
and the office labor leader and the 
BLS; but I believe that we in the 
field, both you and I (and this in- 
cludes management representatives ), 
are really helping to establish a basic 
American democracy. Let the others 
write their books about us after the 
event. Weare the infantry and front- 
line soldiers of industrial democracy. 
In the long run, we may only be re- 
membered in a footnote in a case that 
went to the United States Supreme 
Court, in a law review article which 
intelligent, tall, handsome law profes- 
sors have written, or in some such 
place. In spite of the fact that we 
have made these contributions, what 
difference does it make what credit 


we are given. [The End] 
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Meetings of Labor Men 


Institute of Labor and Industrial 
Relations.._The Institute of Labor 
and Industrial Relations—a joint op- 
eration of the University of Michigan 
and Wayne State University is pre- 
senting a sales management seminar 
consisting of four consecutive units 
of advanced study and practice in the 
fundamental principles of manage- 
ment that are applicable to sales. The 
seminar is being conducted on Monday 
afternoons from January 16 through 
June 12 in the McGregor Memorial 
Conference Center at Wayne State 
University. On April 3, the discus- 
sion will be “Selecting and Assigning 
Personnel” and on April 10, “Employ- 
ing Incentives and Motivations.” 


Index to Labor Union Periodicals 


The University of Michigan, Bureau of 
Industrial Relations, has developed an 
index to labor union periodicals as a 
biographical aid to libraries, students, 
business, government officials and labor 
leaders. 

For many years the committee of 
University Industrial Relations Li- 
brarians discussed the need for a key 
which would open the vast amount of 
information in union publications. In 
the spring of 1960, the Bureau of In- 
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dustrial Relations at the University 
of Michigan undertook, as a_ pilot 
project, the indexing by subject of 41 
labor union periodicals. The list of 
papers was selected by the committee 
at its 1960 annual meeting. The pub- 
lications for the month of May, 1960 
were selected for the pilot project. As 
soon as the 1,365 entries were com- 
plete a section was reproduced and 
sent to members of the committee for 
suggestions and criticism. 


sased upon the results of the pilot 
study, the project was established on 
a permanent basis. On December 1, 
1960, the first volume was published 
which included the month of January 
through June, 1960 and _ contained 
8,500 entries. This service makes a 
significant contribution by presenting 
such data in a readily available, highly 
usable form. From this initial volume 
on, each month will be published as 
a separate unit. A second six-month 
cumulative volume will be issued for 
the months July through December, 
1960. It is expected that the 12 
monthly issues for 1961 will be pub- 
lished as a cumulative annual. Running 
some 180 pages in length, each six- 
month volume contains about 8,500 
individual items, indexed and sum- 
marized. For the proposed annual 
index, the volume will run around 340 
pages and close to 17,000 items. 
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An article, written to acquaint a 
wide audience with the index will ap- 
pear in the January, 1961 issue of the 
Michigan Business Review. The author 
of the article is Eleanor H. Scanlan, 
assistant to the director and reference 
librarian in the Bureau of Industrial 
Relations, the University of Michigan, 
and managing editor of the University 
of Michigan Index to Labor Union 
Periodicals. 


Annual Report of Secretary of Labor 
Secretary of Labor James P. Mitchell, in 
his Annual Report to the Congress for 
fiscal year 1960 said that the Labor 
Department, by initiating several ‘‘im- 
aginative new programs,’ has improved 
the welfare of specific worker groups 
and helped insure the best possible use 
of the nation’s work force. 


Mr. Mitchell, in his report to Con- 
gress, listed “significant achievements” 
in labor legislation and cited the De- 
partment’s greatly accelerated activi- 
ties in the enforcement of existing 
labor laws. 

The Secretary pointed out, however, 
“that the full stature and prestige that 
this Department is capable of achiev- 
ing—and ought to achieve—is still 
before it. Because of the dedicated 
efforts of its personnel over the past 
seven years, that goal is closer today 
than was thought possible. 

“Three of the most important of the 
new programs initiated in the past 
seven years,” Secretary Mitchell said, 
“concern the general manpower field, 
farm labor and the older worker. In 
addition, the Department has laid a 
new and stronger emphasis on coop- 
eration between labor and manage- 
ment in industrial relations.” 

By vigorous enforcement of the 
Fair Labor Standards Act since 1953, 
the Department has recovered nearly 
$74 million in back wages for more 
than 800,000 employees. Similarly, 


under provisions of the Davis-Bacon 
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Act and related acts, back wages total- 
ing more than $2 million were won for 
20,000 workers. 

“Continuing its broad, yet detailed 
examination of the size and nature of 
the American labor force,” Mr. Mit- 
chell said, “the Department has pro- 
duced a major study outlining the 
nation’s manpower requirements for 
the 1960's. The study concluded 
that the best possible use of America’s 
Negro, handicapped, older and women 
workers would be required. 

“The Department has initiated a 
vigorous program of promoting job 
opportunities for older workers, a 
worker group which has experienced 
seriously adverse effects from dis- 
criminary hiring practices. . .. Fiscal 
year 1960 witnessed a record number 
of 1.2 million placements of workers 
45 years of age and over by the public 
employment service.” 

In the field of farm labor, Mr. 
Mitchell pointed out that employment 
opportunities for migrant workers 
have been stepped up, that their work- 
ing and living conditions have been 
improved through stricter regulation, 
and that the Labor Department has 
completed an extensive study show- 
ing the feasibility of applying the 
minimum wage concept to farm labor. 
He also noted improvements in the 
administration of Public Law 78, the 
Mexican farm labor program, which 
helped reduce by 120,000 the number 
of Mexican Nationals entering the 
country to do seasonal farm work. 

In addition to achievements cited, 
the Secretary recommended additional 
improvements in the programs and 
operation of the Labor Department. 
These include completion of the de- 
centralization of the Bureau of Em- 
ployees’ Compensation, and the greater 
clarification and coordination of the 
activities of the Department’s Pro- 
gram Planning and Review Committee 
and Office of Research and Develop- 
ment. 
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Concerning labor-management rela- 
tions, Mr. Mitchell said that time lost 
because of strikes during the last eight 
years was only half that of the pre- 
vious eight, reflecting “the recogni- 
tion and acceptance of responsibility 
on the part of both labor and manage- 
ment.” 


In the area of labor legislation, he 
said, the Labor Department “has re- 
corded many of its most significant 
achievements.” Recommendations of 
the Department are embodied in pro- 
visions of the Labor-Management Re- 
porting and Disclosure Act which 
furnish protections for union mem- 
bers by requiring labor-management 
reporting and disclosure, and which 
tightened the secondary boycott and 
organizational picketing statutes. In 
addition, the Department has made a 
number of other recommendations 
which have since been turned into leg- 
islative enactments, including a rise in 
the minimum wage, the establishment 
of unemployment insurance programs 
for ex-servicemen and government 
employees, and improvements in the 
compensation program and in the pro- 
gram to enforce safety standards in 
the longshore industry. 


Undersecretary of Labor Named 


President Kennedy named W. Willard 
Wirtz as Undersecretary of Labor. 


Wirtz, a 48-year-old lawyer and 
arbitrator from Chicago, graduated 
from Beloit College and Harvard Law 
School. He taught at the University 
of Iowa and Northwestern University 
from 1937 to 1941. During the war 
he served as counsel to the Board of 
Economic Warfare and as general 
counsel of the War Labor Board. 
After service with the National Wage 
Stabilization Board, he returned to 
the Northwestern faculty. Since 1955 
he has been a member of the law firm 
of Stevenson, Rifkind and Wirtz and 
has taught part time. 
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Fabian Bachrach 


W. WILLARD WIRTZ 

He presided over the boards in the 
coal and railway strikes in the early 
1950's and has acted as arbitrator 
mainly in the rubber, farm machinery 
and printing industries. He has re- 
cently been a member of the UAW’s 
Public Review Board. 


New York Labor Relations Board 


Jay Kramer, chairman of the New York 
State Labor Relations Board testified 
before the Ostrander Committee con- 
cerning the steps taken by the board to 
guarantee its honest representation 
and to eliminate and combat ‘‘paper”’ 
and ‘racketeering’ local unions. 

Excerpts of Mr. Kramer's testimony 

are printed below : 


W E. HAVE continued to implement 
and intensify a quasi-judicial and 
administrative program to terminate 
the existence of, and prevent the use 
of board processes by collusive or- 
ganizations posing in the cloak of 
genuine labor organizations. The 
New York State Labor Relations Act 
is not an exercise in still life. 

Recent developments include lead- 
ership in holding a conference with 
federal, state and county prosecutors 
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to discuss racket penetration of self- 
chartered labor organizations which 
have adopted a labor organization 
front used at times to conceal ulterior 
motives; co-ordinated activity among 
law enforcement officials and the New 
York State Labor Relations Board; 
the establishment of internal practices 
and procedures to implement that ac- 
tivity; the issuance of a “road map” 
or a “guidebook” entitled, “Five Ways 
in Which to Combat ‘Paper Locals’ 
and ‘Sweetheart’ or ‘Collusive’ Con- 
tracts”; meeting with employer and 
labor groups as well as legislative 
committees for the purpose of distrib- 
uting information on available proce- 
dures at the board and its new policies, 
and the issuance of landmark decisions 
judicially implementing the policies 
involved. 

The exploitation of the uneducated, 
the unskilled and the unfortunate by 
unscrupulous racket unions must be 
blocked and thwarted. Both legiti- 
mate labor and ethical employers, as 
well as government agencies have a 
high stake in this effort. 

I note that we have some 700,000 
Puerto Ricans living in metropolitan 
New York and that in a decade we 
will have approximately 1 million. 
We know that such a wave of migra- 
tion brings problems as well as bene- 
fits, and with problems and benefits 
come challenges as well as opportuni- 
ties—opportunities for service in the 
public interest. 

What is our problem in this regard 
in the years ahead? We know, as a 
matter of almost judicial notice and 
certainly of common interest, that our 
Puerto Rican migrants are the focus 
of a great deal of unhealthy interest 
by racketeering elements in our soci- 
ety, by paper local organizations which 
I would call “sweatshop unions,” which 
keep these people in sweatshop con- 
ditions, under sweatshop contracts. 
These racket unions seek to foreclose 
the competition of legitimate labor 
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organizations and in an era when life 
is dreadfully complicated and difficult 
enough as it is, they make the mere 
fact of economic existence a horrible 
struggle for the people whom we need 
in the metropolitan area to help vast 
business enterprises which need the 


unskilled and the semiskilled; and 
finally, as these people gain skills, 
their skilled help. 

To be aware of a problem is the 
first step in striving to meet it, and we 
are aware of this problem. We know 


about nonrepresentative contracts, 
about “frozen” terms and working 
conditions, about “phony unions,” 
about “racketeering locals,” and to 


the extent that we can, with creativ- 
ity and ingenuity and a sound legal 
approach, cope with these problems, 
we will do so, 

We have served notice on these 
racket organizations which prey on 
our underprivileged and underedu- 
cated, so that they will not find it 
easy or comfortable to do business in 
New York State. To this extent we 
need the cooperation, indeed the as- 
sistance, of legitimate labor and or- 
management, and we have 
been getting it. We also need the 
wholehearted support of law enforce- 
ment agencies, and they have been co- 


ganized 


operating with us. 

We have been making an impact on 
the economic life of our state which 
is almost impossible to estimate, but 
it is there and as to that there can 
be no question. 

To help our lawyers and examiners 
do their job we shall soon conduct on 
our premises a course for our staff in 
“labor relations Spanish,” concentrat- 
ing heavily on the field of collective 
bargaining. We have also under con- 
sideration and will soon move forward 
in the preparation of notices to em- 
ployees in Spanish and a booklet on 
“peace in industry,” also in Spanish. 
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LABOR UNIONS IN GOVERNMENT—Continued from page 22 


been “abjectly one-sided.” He felt 
that the unions never had any real 
recourse from arbitrary management. 
He claimed that cases that were ap- 
pealed were always settled in favor 
of management. He also reiterated 
that workers were hurt because they 
had inquired why they had not been 
promoted.*° 

Several criticisms of H. R. 6 were 
made. Mr. Harris Ellsworth, chair- 
man of the Civil Service Commission, 
opposed the bill on grounds that the 
wording excluded individual persons 
from filing grievances on their own.*! 
Mr. Eugene Lyons, the Assistant Post- 
master General, opposed the bill for 
a number of reasons. The arbitration 
provisions whereby the Secretary of 
Labor would appoint the third party 
would merely substitute the authority 
of an outsider who knew nothing of 
the administration of the office in 
question.** Besides mentioning the 
same criticism of interference with 
internal affairs of an agency, Mr. 
James F. Lynn, administrative as- 
sistant to the administrator of the 
General Services Administration, dis- 
agreed with the requirement that a 
public official found guilty of violat- 
ing this law should either be sus- 
pended, demoted or removed. He 
felt that the penalties should be more 
flexible to provide for such other dis- 
ciplinary actions as a letter of warn- 
ing or reprimand.** 

A much less sweeping grievance 
bill was H. R. 13319, which provided 
that all government offices set up ap- 
propriate grievance procedures with 


the right of review. The Civil Service 
Commission was to be given authority 
to promulgate regulations and in- 
structions for a proper grievance pro- 
cedure and was to be given power of 
review to insure that the system was 
being followed. Although neither H. R. 
6 nor H. R. 13319 passed Congress, the 
necessity for a sound grievance has 
been recognized, and it may be that 
the present lack of uniformity will be 
replaced by a more uniform system. 

Another objective of unions is shorter 
hours. The Fire Fighters in particular 
have attempted to cut the hours of 
work for firemen. Prior to the advent 
of the Fire Fighters union (1918), most 
fire departments in the United States 
operated on a continuous shift around 
the clock. The Fire Fighters were in- 
strumental in introducing the two 
platoon system, which came into ex- 
istence in almost all large cities by 
1946.** 

In 1959, the Fire Fighters spear- 
headed legislation in Indiana to reduce 
the work week from 72 hours to 63. 
In Texas a 60 hour week was pro- 
vided for in cities of over 125,000, 
with somewhat longer hours in smaller 
towns. In South Dakota a 66-hour 
law was passed.*° 

Another objective of unions is to 
press for conditions similar to private 
industry. Such fringe benefits as time- 
and-a-half for overtime, unemployment 
insurance and old age benefits were 
slower in coming to government em- 
ployees, but they were finally achieved. 
As in private enterprise, labor unions 
have attempted to obtain seniority 


” Hearings cited at footnote 3, at pp. 52-67. 

" Hearings cited at footnote 3, at p. 213. 

* Hearings cited at footnote 3, at p. 251. 

"Hearings cited at footnote 3, at pp. 267- 
268. 
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“Sterling Spero, Government as Employer 
(New York, The Remsen Press, 1948), p. 
242. 

*“Tegislative Review: New State Laws 
Will Benefit Fire Fighters in Many Ways,” 
cited at footnote 12, at p. 3. 
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privileges when a reduction in force 
was imminent. As to particular gov- 
ernmental problems, labor unions have 
supported the elimination of the spoils 
system so that more security in em- 
ployment could be obtained for gov- 
ernment employees. 


Weaknesses and Limitations 
of Labor Unions in Government 


One possible danger of labor unions 
in government is that they may come 
under the domination of a foreign or 
subversive influence. Such a problem 
existed in the United States when 
the Communist unions attempted to 
organize government workers. Since 
the Communist unions have now be- 
come defunct in government, no such 
danger appears on the horizon today. 


One problem of unionism in private 
enterprise is the usurpation of man- 
agement prerogatives. Some contend 
that the problem is compounded in 
government, because now the au- 
thority of the sovereignty is being 
challenged. Once Neil Chamberlain's 
definition of management as a co- 
ordinating process is accepted, then 
his conclusion naturally follows that 
unions have not demanded to take 
over this process. Sometimes, though, 
they may have made the process more 
difficult.°° It can be contended that 
since public officials are not omnisci- 
ent, discussions with labor unions 
should be of some value to them.** 
Not only may workers have some- 
thing useful to say, but a well-function- 
ing grievance procedure may improve 
communications upward. Without 
such a procedure, management may 
be unaware of a number of problems 
that they should be devoting their 
time to correcting. 


labor unions become 
overzealous in placing an undue em- 
phasis on seniority and not enough on 
merit. On occasion they have been criti- 
cized also for frightening supervisors 
from taking appropriate disciplinary 
action against workers. Government 
unions have lobbied effectively against 
the introduction and motion 
study in government. Here labor unions 
may justly be criticized although it is 
recognized that they should have the 
right to protest against unnecessary 
“speed-ups.” These criticisms apply 
to operations of labor unions both in 


Sometimes 


of time 


private enterprise and in government. 


Two special limitations of labor 
unions in government may be noted. 
One is that strikes cause more of a 
problem in government than they do 
in private enterprise. A _ strike of 
policemen or firemen, for example, 
may well bring chaos to a community. 
The necessity for the continuity of 
service was argued by President 
Franklin D. Roosevelt in a letter to 
Mr. Luther Steward, president of the 
National Federation of Federal Em- 
ployees:* 

“Upon employees in the Federal 
service rests the obligation to serve 
the whole people, whose interests and 
welfare require orderliness and con- 
tinuity in the conduct of Government 
activities. This obligation is para- 
mount. Since their own services have 
to do with the functioning of the 
Government, a strike of public em- 
ployees manifests nothing less than 
an intent on their part to prevent or 
obstruct the operations of Govern- 
ment until their demands are satisfied. 
Such action, looking toward a paral- 
ysis of Government by those who 


*Neil Chamberlain, Labor (New York, 
McGraw-Hill, 1958), pp. 217-233. 

* Norman J. Powell, Personnel Adminis- 
tration in Government (New York, Prentice- 


Hall, 1956), p. 294. 
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*Quoted in Charles S. Rhyne, Labor 
Unions and Municipal Employee Law (Wash- 
ington, National Institute of Municipal Law 
Officers, 1946), p. 437. 
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have sworn to support it is unthinka- 
ble and intolerable.” 

Even though vital services or con- 
tinuity may not be affected in a gov- 
ernment strike, some students still 
reason that strikes should not be 
permitted in government. The argu- 
ment is that since the government is 
sovereign, no attacks on the state are 
permissible. The term “sovereignty” 
means supreme political power and 
authority. The worker must, there- 
fore, pledge allegiance to its dictates 
and bow to the will of the state.** 


Although the arguments against 
permitting strikes are weighty, some 
scholars defend strikes in government 
under some circumstances. The argu- 
ment that sovereignty means supreme 
power has been rebutted on grounds 
that the workers are not striking 
against the government but are merely 
in conflict with a government official. 
If the sovereignty of the state is not 
challenged but only the sovereignty 
of the government officials, strikes 
would be permissible. Others would 
condone strikes only if vital services 
were not affected. Here it could be 
argued that a strike of government 
employees in a fish hatchery, govern- 
ment liquor store, or other nonessen- 
tial jobs would not inconvenience the 
public; hence strikes should be per- 
mitted. In some cases, the govern- 
ment agency is carrying on functions 
similar to private enterprise, and has 
an income from these proprietary 
functions independent of legislative 
appropriations. Under such circum- 
stances, there is little difference be- 
tween an employee working for the 
government or for private enterprise.*® 
Accordingly, strikes may be permis- 


sible. In 1955 the American Bar Asso- 
ciation’s Committee on Labor Relations 
opposed antistrike laws on the grounds 
that such legislation has proven un- 
workable. Instead, the committee 
suggested that each case be decided 
on its merits.** 

Most labor unions of government 
workers have voluntarily surrendered 
the right to strike. Nevertheless, 
strikes do occur on occasion in gov- 
ernment. David Ziskind has made a 
study of 1,116 strikes in government. 
He found that the most frequent cause 
of government strikes was the failure 
of wages to rise as fast as the cost of 
living. Other causes were refusal to 
permit workers to organize, and dis- 
crimination because of race, political 
affiliation, religious creed, and for no 
reason at all.** Ziskind found that 
most of the workers who went out on 
strike were unorganized and have 
only struck as a last resort when faced 
with what they considered an intol- 
erable wrong and unrelenting officials.** 
He concluded that since strikes arose 
as reactions to what appeared to the 
workers as intolerable conditions, such 
strikes should not be suppressed. 
Rather than suppression he favored 
adopting means of dealing with the 
causal factors. He thought that the 
adoption of collective bargaining would 
help solve many disputes. 


Abroad, some countries have pro- 
hibited strikes and others have not. 
The following countries are some that 
prohibit strikes: China, Ecuador, Den- 
mark, Egypt and Haiti. Federal strikes 
are not prohibited in Australia nor in 
France except that in the latter coun- 
try neither police nor high ranking 
officials may strike. In Norway, strikes 


* Frederick and Edith Mosher, work cited 
at footnote 2, at p. 114. 

“Charles W. Anrod, work cited at foot- 
note 3, at p. 378. 

“QO. Glenn Stahl, Public Personnel Ad- 
ministration (New York, Harper and Broth- 
ers, 4th Ed., 1956), p. 311. 
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“David Ziskind, work cited at footnote 
21, at pp. 192-200. 

“ Work cited at footnote 21, at pp. 202-203. 

“ Work cited at footnote 21, at pp. 258-259. 
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are permitted provided that three months 
notice is given. In Thailand, clerical 
civil servants are not permitted to 
strike, but laborers are. In Great 
Britain there is no prohibition against 
striking, but workers may be dis- 
missed for engaging in a strike.*® 

In the United States, employees of 
the federal government have been 
prohibited from striking by the Taft- 
Hartley Act of 1947. The following 
nine states have similar laws outlaw- 
ing strikes in public employment: 
Michigan, Minnesota, Nebraska, New 
York, Ohio, Pennsylvania, Texas, Vir- 
ginia and Hawaii. The usual penalty 
in these laws is to terminate the em- 
ployment of striking workers. In a 
study of the workings of the law in 
New York, it was found that an oc- 
casional strike still occurred, and that 
public officials only once invoked the 
act and penalized strikers.” Even 
in the absence of specific laws outlaw- 
ing government strikes, the general 
consensus of legal opinion is that such 
strikes are illegal.’ Prior to the 
Texas state law outlawing’ strikes, 
the Texas District Court an 
order restraining the employees of 
the city of Houston from striking.** 
In New Jersey, their civil service 
commission upheld the dismissal of 
municipal water works employees of 
Newark for striking, and an Illinois 
court did likewise.*” The attorney gen- 
eral of Utah has held that strikes by 
public employees are illegal. Simi- 
larly, opinions of city attorneys of 
Anderson, Berkeley, Boston, Chicago, 
Milwaukee and Pittsburgh have been 
of the same vein.” One case reflect- 
ing the opposite point of view was 
Village of Celina v. Now where an 


issued 


injunction was denied the munici- 
pality to restrain striking employees 
on the ground that the municipality 
was simply engaging in a proprietary 
function (a municipally owned light 
and water system). Not only has the 
weight of legal opinion been against 
the right to strike, but most govern- 
mental labor unions in their constitu- 
tions have agreed to forego the use 
of the strike weapon. Typical of such 
renunciation of the strike weapon is 
Section 3 of Article IT of the Consti- 
tution of National Federation of Post 
Office Clerks (AFL-CIO) (August, 
1958): “We recognize the fact that 
legislation and not strike is the last 
resort in the adjustment of our griev- 
ances, and therefore, we oppose strikes 
in the Postal Service.” 

Limitations have also been placed 
on the political activity of workers 
in government. In order to avoid the 
lobbying pressure of unions and to 
force employee groups to present de- 
mands to department heads rather 
than Congress, President Theodore 
Roosevelt and Taft issued executive 
orders which prohibited any emplovee 
of the United States from lobbying 
for any legislation in Congress. Later 
it was felt that workers should have 
a right to present their demands be- 
fore Congress. This right to present 
their demands was conferred upon 
them in the Lloyd-LaFollette Act 
of 1912. 

Clearly government employees should 
be protected from having to contrib- 
ute funds and other support to candi- 
dates. In most cities and states where 
the merit system is used, the only re- 
strictions on employees are of this 


“Norman J. Powell, work cited at foot- 
note 37, at'p. 295. 

“ Public Employee Labor Relations, Spring- 
field, Illinois, Legislative Council, Publica- 
tion No, 132, 1958, pp. 6-13. 

“ Charles S. Rhyne, work cited at footnote 
38, at pp. 44-51. 


“City of Houston v. Duncan, order of the 


District Court of Harris County, Texas, 
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55th Judicial District, signed February 23, 
1946. 

“O'Kelly v 
(1935) 

’ Charles S. Rhyne, work cited at foot- 
note 38, at pp. 138-139. 

™ Court of Common Pleas, Mercer County, 
Ohio, Dkt. No. 14383, decided November 
27, 1941. 
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nature. The Hatch Act of 1939 apply- 
ing to federal employees and amended 
in 1940 to apply to state and munici- 
pal employees paid in part from fed- 
eral funds goes much further than 
‘these limitations. The Hatch Act 
prohibits serving as a delegate to a 
political convention; service as a po- 
litical party officer or committee mem- 
ber; organization or conduct of a 
political rally; solicitation of political 
funds ; solicitation of votes for a candi- 
date; organization or leading participa- 
tion in political parades and candidacy 
for public office. Because of the sweep- 
ing nature of this act, it was challenged 
in the courts. It was upheld in the 
Supreme Court by a four to three 
vote.’ The majority held that while 
rights were being restricted, such rights 
could be restricted in the general wel- 
fare since the law attempted to pro- 
tect political democracy by curtailing 
the evil of political partisanship by 
classified employees. Justice Black 
along with Justice Rutledge dissented 
because they felt that the legislation 
was an unwarranted deprivation of 
political liberty. Justice William O. 
Douglas, in a separate dissent, held 
that the Hatch Act should be applied 
to white collar workers but there was 
no good reason to restrict the politi- 
cal activity of industrial workers, 
skilled laborers or artisans who do 
not meet with the public or whose 
work does not affect the policy of the 
agency involved. 

Another limitation placed on labor 
unions on occasion is that they must 
not affiliate with the labor union move- 
ment. One reason for the restriction 
was that public workers might go out 
on strike in sympathy with strikers in 
industry. In his study of government 
strikes, Ziskind found little or no evi- 
dence of government workers striking 
in sympathy.** Another criticism of 


affiliation is that in case of a dispute, 
affiliated government workers would not 
maintain the impartiality that they 
should have. This criticism might be 
applicable to police unions but not to 
other occupations and crafts. Another 
criticism is that since government em- 
ployees represent all the people that 
they should not affiliate themselves 
with a group representing only a seg- 
ment of the public. Stahl dismisses 
this argument on grounds that such a 
problem does not become acute so 
long as labor does not enter politics 
as a separate party.” 

The advantages of government labor 
unions affiliating with the labor union 
movement are substantial. Leader- 
ship may be provided by the larger 
movement. Their program may be 
supported more strongly after affilia- 
tion. The avenues of publicity are 
widened, and affiliation may bring 
recognition that government employ- 
ees have the same types of problems 
as exist in private enterprise. In 
view of the fact that only in rare cir- 
cumstances will affiliation redound to 
the disadvantage of the public, and 
that substantial advantages are obtained 
from affiliation, restrictions on_affilia- 
tion should be removed. 


Problems of Collective Bargaining 
in Government 

If employees’ right to strike and 
engage in political activity is restricted, 
government labor unions maintain 
that certain other rights ought to be 
guaranteed them. In private enterprise, 
not only are employees permitted to 
strike, but they have collective bar 
gaining rights as well. Government 
unions maintain that at least recogni- 
tion or bargaining rights should be 


= UPWA vw. Mitchell, 67 S. Ct. 556 (1947). 
David Ziskind, work cited at footnote 21, 
at p. 196, 
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lette Act of 1912 not only permitted 
employees the right to petition Con- 
gress but also permitted workers to 
join labor unions. The New Jersey 
constitution permits workers the right 
to organize. A Texas statute gave 
workers the right to join or not join 
unions as they wish. This statute 
had the effect of nullifying a munici- 
pal ordinance which prohibited work- 
ers from joining a union. The 
attorneys general of Indiana and Utah 
have held that it is permissible to join 
labor unions as have the city attor- 
neys of Boston, Los Angeles and Mil- 
waukee.”’ In Atlantic City, the firemen 
were granted the right to organize 
after the American Federation of La- 
bor threatened to abandon Atlantic 
City as the 1935 convention city un- 
less the mayor rescinded his threat 
to discharge anyone joining the fire- 
men’s union.*” In general, municipal 
employees have been accorded the 
right to organize provided that there 
is no prohibition against it.°* 

In many instances, workers have 
been denied the right to organize. 
The attorney general of Florida held 
that it is unlawful for government 
employees to join a labor union and 
the attorney general of Alabama held 
that it was against the public policy 
of the state to join a labor union.** In 
other instances, workers’ rights to or- 
ganize have been prohibited for cer- 
tain types of workers or under special 
circumstances. Policemen have been 
forbidden to organize in Chicago, De- 
troit, Los Angeles, St. Louis, Kansas 
City, Jackson, Wichita and Louisville.*° 


A Georgia law provided that member- 
ship in a labor union by policemen in 
the state, counties or cities was a mis- 
demeanor."' As a condition of em- 
ployment, teachers in Seattle, Cleveland 
and Chicago have been required to 
sign statements that they would not 
join a labor union.®* Sometimes work- 
ers are permitted to join unions but 
only on condition that they are un- 
affiliated organizations. Such restric- 
tions were placed on firemen in Omaha, 
Macon, Roanoke and San Antonio, 
among others.** <A rule of the direc- 
tor of public safety in Philadelphia 
was upheld in court to prohibit mem- 
bership in a firemen’s union, which 
had struck several years prior to the 
rule.** 

Even the more liberal federal per- 
mission to organize has not satisfied 
many of the labor unions in govern- 
ment. For merely to permit workers 
to join labor unions will not be suffi- 
cient to accomplish union objectives. 
Some labor unions, therefore, have 
pressed for full bargaining rights. 
These unions point out that collec- 
tive bargaining has worked with suc- 
cess in government. The following 
federal agencies have signed collec- 
tive agreements with labor unions: 
the Tennessee Valley Authority, Bonne- 
ville Power Administration, Inland 
Waterways Corporation, the Alaska 
Railroad, the National Labor Relations 
Board, the Maritime Commission, the 
National Housing Administration, the 
Department of the Army and the De- 
partment of the Navy. Rates of wages 
at the Government Printing Office has 
been negotiated with unions for a 


”“Notes: Union Activity in Public Em- 
ployment,” Columbia Law Review, Vol. 55 
(1955), p. 345. 

“Charles S. Rhyne, work cited at foot- 
note 38, at p. 133. 

* Sterling Spero, work cited at footnote 
34, at pp. 239-240. 

* See, for example, Hagan v. Picard, 171 
Misc. 475, 12 N. Y. S. 2d 873 (N. Y. S. Ct., 
Albany Co., 1939); aff'd, 258 App. Div. 771, 
14. N. Y. S. 2d 706 (1939). 
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“Charles S. Rhyne, work cited at foot- 
note 38, at p. 133. 

“Sterling Spero, work cited at footnote 
34, at Pp 32 

“ Work cited at footnote 55. 

@ Charles S. Rhyne, work cited at foot- 
note 38, at pp. 30-31. 

“David Ziskind, work cited at footnote 
21, at p. 242. 

“Charles S. Rhyne, work cited at foo! 
note 38, at p. 29. 


January, 1961 © Labor Law Journal 


tee 


_ 
it 
ae 
+} 
= 
iw 
1 
ah 
iy. 


number of years, subject to the ap- 
proval of the Joint Congessional Com- 
mittee on Printing. At the municipal 
level, the Municipal Yearbook in 1946 
reported that 97 cities had written 
agreements. One public union in 1958 
reported 136 bilateral contracts in 22 
different states.” By and large, these 
collective bargaining negotiations have 
worked so successfully that most stu- 


dents of labor unions have endorsed 
the principle of collective bargaining 
in government. Their endorsement 
has been conditioned also by the suc- 
cessful use of collective bargaining in 
private enterprise. Their feeling is 
that the special governmental employer- 
employee problems are amenable to 
the collective bargaining process.” 


“Charles C, Killingsworth, work cited at 
footnote 3, at p. 7. 

® Many authors have endorsed the collective 
bargaining process in government: “Census 
Bureau figures for March, 1956, show 7 
million civilian public employees or 11 per- 
cent of the gainfully employed in the whole 
country. It is inconceivable to me that so 
substantial a portion of our total working 
force can long remain as separated as it now 
is from the mainstream of collective bar- 
gaining in this country.” Eli Rock, work 
cited at footnote 3, at p. 74; “Collective 
bargaining in public employment is only in 
its infancy. But the same forces which 
brought about collective bargaining in pri- 
vate industry are also coming to the fore- 
ground in the public service. The sooner 
we adopt collective bargaining in theory and 
practice, the better will it be for the gov- 
ernment, its employees, and the public at 
large.” Charles W. Anrod, work cited at 
footnote 3, at p. 378; “The time has come 
to recognize collective bargaining in the 
public service as a vital part of healthy and 
democratic administration policies.” Joseph 
Mire, work cited at footnote 3, at p. 358; 
“Collective bargaining appears to be quite 
compatible with the present Congressional 
practice of granting a high degree of mana- 
gerial discretion to those government enter- 
prises operating in such fields as power, 
transportation, construction, and research.” 
Frederick and Edith Mosher, work cited at 
footnote 2, at p. 143; “It is only a question 
of time before the full impact of the devel- 
opments in the field of labor relations in 
private industry will be felt in the relations 
between and administrators in 
the public service. Articulate labor, both 
in private and public service, is giving evi- 
dence of aggressive interest in this subject. 
The great danger from the standpoint of 
the public service is that this phenomenon 
will not be understood by our public ad- 
ministrators and the personnel manage- 
ments, and that they will react negatively 
to it, to the detriment of the public service.” 
Otto S. Beyer, work cited at footnote 3, at 
p. 20; “The impetus to some form of col- 
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lective bargaining is now one that seem- 
ingly will not be stopped even among gov- 
ernment employees.” Ordway Tead, New 
Adventures in Democracy (New York, Me- 
Graw-Hill, 1939), p. 109; “I believe that it 
has been necessary in a very large measure 
for the Government employees to organize 
if they were going to be adequately taken 
care of by Congress.” Senator Harrison in 
Congressional Record (66th Cong., 2d Sess., 


April 2, 1940), p. 5149; “It has been the ex- 
perience of government employees every- 
where that the amelioration of their ma- 


terial status must have organized self-pres- 
sure as its initial impetus.” W. R. Sharp, 
The French Civil Service Bureaucracy in 
Transition (New York, MacMillan, 1931), 
p. 493; “A government which imposes upon 
other employers certain obligations in deal- 
ing with their employees may not in good 
faith refuse to deal with its own public 
servants on a reasonably similar favorable 
course, to meet the 
American 


basis, modified, of 
exigencies of the public service.” 
Bar Association’s Committee on Labor Re- 
lations of Governmental Employees, 1955, 
quoted in “Recognition of Organizations of 
Postal and Federal Employees,” hearings 
cited at footnote 3; “The effective consider- 
ation of staff interests demands organized 
representation.” Morton R. Godine, work cited 
at footnote 3, at p. 261; “In absence of the 
right of public employees to strike, there 
must be created fair and positive personnel 
procedures and other working conditions 
which compensate the public employee for 
a right which he has gained in private em- 


ployment. These procedures should include: 


(1) The right to organize for bargaining 
purposes.” George E, Bean, “Organized 
Labor and the Council Manager Plan,” 


Public Management, Vol. 39 (1957), p. 123; 
“Exclusive recognition of one majority or- 
ganization for all employees in the appro- 
priate unit, and it seems to me this should 
be city-wide at the local level, excepting 
possibly the uniformed employees, and 
agency-wide at the state level, should be 
Robert L. Stutz, “Employee Or- 
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Labor unions, however have been un- 
able to obtain bargaining rights. On 
the federal level, a number of bills 
have been introduced in recent years 
to grant public employees the same 
collective bargaining rights as private 
employees, but these bills have not 
passed. laws favorable to collective 
bargaining have been passed in the 
following states: Massachusetts, Min- 
nesota, New Hampshire, New jersey, 
North Dakota, Rhode Island and Wash- 
ington, On the other hand, the fol- 
lowing states have either prohibited 
collective bargaining or expressed un- 
favorable attitudes towards it: Ala- 
bama, Texas and Virginia.*” At the 
municipal level, a number of towns 
have refused to engage in collective 
bargaining, whereas others have signed 
written contracts. 

Knotty problems are involved in 
whether exclusive representation should 
be conferred on labor unions in gov- 


ernment. Generally there have been 
so large a number of labor unions 
attempting to organize the same gov- 
ernment installation that in many in- 
stances no one union represents a 
majority of workers. Fifteen craft 
unions bargained separately with the 
TVA. In order to facilitate bargain- 
ing, all but one of the unions united 
to form the Tennessee Valley Trades 
and Labor Council. The council holds 
several general sessions in wage nego- 
tiations before the final three days 
when the international representatives 
of the individual unions bargain.** In 
private enterprise under the National 
Labor Relations Act, exclusive repre- 
sentation rights are granted to a union 
majority of workers want the 
union to represent them. Exclusive 
bargaining rights were given pri- 
marily to keep an employer from 
granting more to a nonunion minority. 
This problem would probably not 
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( Footnote 66 continued ) 

ganizations in the Public Service,” Fall 
meeting, Connecticut chapter, American 
Society of Public Administration, September 
26, 1959, mimeographed; “Unionism is no 
way of guaranteeing the perpetual and com- 
plete reform of what is wrong with govern- 
ment operations; it is a promising avenue 
for improving government service and a 
necessary vehicle for carrying on the demo- 
cratic idea.” Norman J. Powell, cited at 
footnote 37, at p. 295; “Their presence 
(unions) has served as a check on inroads 
upon the merit system and has facilitated 
the establishment of machinery for em- 
ployee-management cooperation, They have 
consistently emphasized the human factor 
in administration and have thus helped to 
create an environment favorable to the de- 
velopment of modern personnel methods. 
In short, they have for the most part led 
the way toward the development of that 
democratic, cooperative administrative or- 
ganization which the democratic State must, 
in the long run achieve.” ©. Glenn Stahl, 
work cited at footnote 41, at p. 297; “Col- 
lective bargaining is an appropriate pro- 
cedure for some public employees, including 
teachers.” Myron Lieberman, work cited 
at footnote 14, at p. 353; “Labor organiza- 
tion can no more be ignored in the public 
service today than it can on the railroads, 
in the coal mines, or in the needle trades 
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No policy which fails to take account of its 
central role can hope to be successful.” 
Sterling Spero, “Employer and Employee 
in the Public Service,” in Commission of 
Inquiry on Public Service Personnel, Prob- 
lems of the American Public Service (New 
York, McGraw-Hill, 1935), p. 238; “The 
trend in personnel relations is away from 
unilateral dealings to dealings with union- 
ized employees. How to deal with unions 
is the emerging frontier in the fascinating 
field of public personnel administration.” 
Rollin Posey, “How to Negotiate with 
Labor Unions,” Public Personnel Review, 
Vol. 14 (1953), p. 17; “Such (collective) 
bargaining has resulted undoubtedly in the 
avoidance of many acrimonious disputes 
and strikes. It has caused no shaking of 
the foundations of the state, no diminution 
of respect for law, no dictation by a minority 
group, no domination by selfish interests. 
On the contrary, there has resulted a sense 
of responsibility for the employment rela- 
tionship, a reaffirmation of the representa- 
tive character of government, and a belief 
in the fairness and justice of the state.” 
David Ziskind, work cited at footnote 21, 
at pp. 198-199. 

* Public Employee Labor Relations, cited 
at footnote 46, at p. 7. 

Harry L. Case, “Wage Negotiations in 
the Tennessee Valley Authority,” Public 
Personnel Review, Vol. 8 (1947), pp. 133-135. 
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Private industry expended $9.4 bil- 
lion for research and development 
in 1959, the National Science Foun- 
dation reported. This was 15 per 
cent higher than the 1958 level. 


occur in government, but a strong 
case can be made for conferring ex- 
clusive bargaining rights when the 
union represents a majority. Other- 
wise a union representing a minority 
of workers can bargain for things 
not wanted by a majority of workers. 
A number of scholars have endorsed 
exclusive bargaining rights for gov- 
ernment unions.** The opposite point 
of view maintains that exclusive bar- 
gaining rights is impractical under 
the present circumstances where there 
are a number of unions and only a 
small minority of employees are or- 
ganized." The present practice in 
most government agencies today is to 
confer, but not bargain with, union 
representatives regardless of whether 
they have a majority. This practice 
obviously would tend to break down 
if one union organized many more 


workers than other unions. The weight 
of opinion seems to favor exclusive 
bargaining rights, provided the union 
represents a majority of workers. 
Consultation but not bargaining rights 
could be conferred on union groups 
not representing a majority. As an 
alternative to exclusive representa- 
tion, Godine has suggested the possi- 
bility of representation of minority 
unions in proportion to their numeri- 
cal strength. This would protect 
minority unions, but at the same time 
it would encourage workers to join 
the majority union since it had more 
votes.” 

Another problem of collective bar- 
gaining in government is whether the 
closed or union shops are permissible. 
Here opinion is rather unanimous 
that the closed shop cannot be per- 
mitted. The principle of the merit 
system in hiring might crumble under 
the closed shop. This argument does 
not hold for the union shop, since a 
worker could be hired on the merit 
principle and then be required to join 
a union. The author sees no special 
arguments against the union shop 
other than those also applicable in 


““This (exclusive representation) is in 
accordance with the fundamental political 
principle which underlies American democ- 
racy. The same principle should prevail 
with respect to collective bargaining in 
the public service, provided, of course, that 
the union is open to all qualified employees 
and, provided further, that no individual 
employee is prohibited at any time from 
presenting grievances to superior.” 
Charles W. Anrod, work cited at footnote 
3, at p. 376; “Exclusive representation elimi- 
nates frictions, constant rivalry and unrest, 
and therefore contributes to increased effi- 
ciency. Its purpose is to prevent difficulties 
which may arise if two or more organiza- 
tions claim to speak for the same group of 
employees.” Joseph Mire, work cited at 
footnote 3, at p. 353; “Unions that do not rep- 
resent a majority of employees in the unit 
they claim to represent cannot, as a prac- 
tical matter, accept responsibility in a collec- 
tive bargaining relationship. They may 
serve as excellent channels of communica- 


Labor Unions in Government 


tion, discussion, and exchange of advice 
between management and employees, but 
when the going gets tough and the decisions 
must be headed and based upon facts known 
to both sides, the minority union finds itself 
in an impossible position. It cannot reach 
or hold the support of the majority of em- 
ployees whose acceptance of the decision is 
essential to their workability.” Gordon Clapp, 
“Problems of Union Relations in Public 
Agencies,” The American Economic Review 
(supplement) (1943), p. 189; “If, however, 
conferences are for contract-making pur- 
poses, the representation must be on the 
exclusive basis.” Otto Beyer, work cited 
at footnote 3, at p. 22; “Exclusive recogni- 
tion of one majority organization for all 
employees in the appropriate unit 
should be given.” Robert L. Stutz, work 
cited at footnote 66, at p. 9 

* ©. Glenn Stahl, work cited at footnote 
41, at p. 302 

™" Morton Robert Godine, work cited at 
at p. 271 


footnote 3, 
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private enterprise. It could be argued 
that since union security clauses are 
essentially defensive weapons, they 
are not needed once governments agree 
to deal with unions in good faith. But 
with legislative approval of collective 
bargaining, some administrators might 
remain quite hostile to unions, and 
here a union shop would be of con- 
siderable benefit to unions. The In- 
land Waterways Corporation has 
signed a union shop contract, as have 
a number of municipalities. 

If collective bargaining is engaged 
in, but the right to strike is prohibited, 
less leverage is granted labor unions 
in government than in private enter- 
prise. Arbitration of grievances is 
the standard practice in union con- 
tracts in private enterprise. It exists 
less in government, although a num- 
ber of municipalities have agreed to 
arbitrate grievances along with such 


federal agencies as the Tennessee 
Valley Authority, Bonneville Power 
Administration, others. On 


wage disputes, private enterprise is 
willing much less frequently to agree 
to an arbitration clause. Such clauses 
are not frequent in government either. 
The Tennessee Valley Authority has 
agreed to let the Secretary of Labor 
arbitrate wage disputes, and he has 
settled the issue several times when 
management and labor were unable to 
agree. 

The Bonneville Power Administra- 
tion under the Secretary of Interior 
has gone even further by permitting 
arbitration which is final and binding 
by an outside agency. In municipal 
government, the Chicago Transit Au- 
thority has authorized binding arbitra- 
Public mplovee Labor Relations, cited at 
footnote 46, at pp. ii, iii and 31 

* George Bean, work cited at footnote 66, 
at p. 124. 

“Fritz and M. Marx, The Administrative 
State (Chicago, University of Chicago Press, 
1957), p. 107. 
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tion by persons outside the government. 
By law, Minnesota provides for arbi- 
tration of disputes involving employees 
of state, university, county or mu- 
nicipal hospitals. In Nebraska, arbi- 
tration is provided for in all proprietary 
functions of government, and the de- 
cision is final unless reversed by the 
supreme court of the state.** Although 
these governments have relinquished 
their authority, there are some who 
claim that arbitration is illegal be- 
cause a legislature is not permitted 
to delegate authority vested only in 
them and for which they hold the ulti- 
mate responsibility.”* In view of the 
fact that arbitration is not the usual 
method of settling wage disputes in 
private enterprise, it is highly unlikely 
that it will be used very widely in 
government. To offset the disad- 
vantage of not being permitted to 
strike, it may be that government 
agencies could use compulsory in- 
vestigation by outside experts. Their 
recommendations would not be bind- 
ing, but it would be hoped that both 
would go along with their 
recommendations. 


sides 


Experience Abroad 

In England, workers in the postal 
service were permitted to join labor 
unions as early as 1890. Unions were 
officially recognized in 1906, and col- 
lective bargaining was engaged in the 
postal service in 1914.** A system of 
joint consultation was set up in 1919 
and called Whitleyism for Mr. J. H. 
Whitley, chairman of a committee 
which studied employer-employee re- 
lations in the government during World 
War I1.7° Administrators meet with 


* A. J. T. Day, “The Principles of 
Whitleyism,” Public Administration, Vol. 26 
(1948), pp. 245-248. 
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employee representatives to settle 
grievances and other claims. The 
broader aspects of organization and 
efficiency have also been discussed.” 
Arbitration is provided in case of dis- 
agreement. The general consensus is 
that this system of collective bargaining 
has worked quite well in government. 

In the British Treasury, their manual 
states: “You are not only allowed but 
encouraged to belong to a staff or- 
ganization (union).”*’ During the 
general strike of 1926, only 40 out of 
220,000 civil servants went out on 
strike with the rest of the labor move- 
ment. Nevertheless, the government 
deemed it advisable in 1927 to bar 
civil servants from affiliation with the 
labor movement. In 1946, this law 
was repealed. Today, collective bar- 
gaining is the typical manner of 
handling government labor relations 
problems. 

The coal industry is chosen as an 
example of the development of labor 
relations in a nationalized industry. 
The National Coal Board and _ the 
National Union of Mineworkers agreed 
upon bargaining machinery before the 
mines were nationalized. At the pit 
level, a grievance procedure has been 
instituted that provides for arbitra- 
tion as the final step. The decision 
of the umpire is final unless the issue 
raised is one of district or national 
importance. On the national level, 
bargaining takes place in a Joint Na- 
tional Negotiating Committee com- 
posed of representatives of the 
National Coal Board and the National 
Union of Mineworkers. If the parties 
fail to agree, the dispute is sent to an 
impartial National Reference Tribunal 
for a decision. Similar types of or- 


*® Taylor Cole, “Devices to Curb Incipient 
Bureaucracy: Lessons from Recent European 
Experience,” The Annals of the American 
Academy of Political and Social Science, Vol. 
292 (1954), p. 72. 

* Hearings cited at footnote 3, at p. 91. 
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About 18 million workers were dues- 
paying members of national and 
international unions with headquar- 
ters in the United States at the end 
of 1958. 

—Bureau of Labor Statistics 


ganization exist at the district level, 
and include a district referee.*® 

In France, the government and 
courts originally opposed public em- 
ployees’ rights to form trade unions 
affiliated with the labor movement. A 
government suit in 1920 attempted 
to dissolve the CGT. One of the 
grounds was that CGT had attempted 
to organize government workers. 
Finally in 1924, official recognition of 
civil service unions was granted by 
the Herriot government.”” Bargain- 
ing rights were lost during World 
War II, but were reinstituted in 1946. 
West Germany, Switzerland, Canada 
and other countries also use collective 
bargaining in government. 


Summary and Conclusions 
Employees have been joining labor 
unions in government at a faster rate 
than they have in private industry. 
The fastest growing unions in gov- 
ernment are the American Federation 
of State, County and Municipal Em- 
ployees (AFL-CIO), the International 
Association of Fire Fighters (AFL- 
CIO), and old line blue collar Ameri- 
can Federation of Labor Unions such 
as the International Association of 
Machinists. These unions all main- 
tain that labor union activities in 
government should not be limited to 
lobbying but should include collective 


* Sterling Spero, Labor Relations in British 
Nationalized Industry (New York, New York 
University Press, 1955), pp. 16, 51. 

* Sterling Spero, Government as Employer, 
cited at footnote 34, at pp. 481-482. 
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bargaining as well. Recognizing that 
some limitations must be placed on 
union activities, the objectives of 
unions in government are legitimate. 
Collective bargaining has contributed 
to industrial life in private corpora- 
tions and it could do likewise in gov- 
ernment. Government unions, however, 
face a dilemma. They are prohibited 
from striking, and yet in many in- 
stances are denied bargaining privi- 


leges. Only three choices are open 
to unions when denied bargaining 
rights. Either they may strike to 


obtain such privileges, an illegal route, 
or they may capitulate and not at- 
tempt to bargain for government em- 
ployees. The third route is to obtain 
bargaining rights either through ad- 


ministrative or legislative fiat. Ad- 
ministrators generally have been 
reluctant to deal with unions although 
in some cases they have bargained 
collectively. It is here that perhaps 
Congress should lay down some guide 
lines for collective bargaining in gov- 
ernment. Certainly labor relations in 
private enterprise have been regu- 
lated by Congress minutely and in 
detail. The failure to provide for at 
least a minimum of guide lines in 
government has resulted in great di- 
versity of handling labor relations in 
government, in inexpertness and un- 
certainty in handling labor unions, 
and general dissatisfaction between 
labor unions and public administrators. 


[The End] 


OLDER WORKERS—Continued from page 50 


Vested rights for a disabled free 
worker who lives to retirement age 
should be listed as qualified or un- 
qualified. Under a provision of quali- 
fied vesting, an employee would receive 
these rights at the earliest possible 
moment—that is, one to three years 
freely portable in the form of paper 
credits, but they could only be with- 
drawn upon his reaching actual retire- 
ment age or the degree of disability pro- 
vided in the plan. In the case of un- 
qualified vesting, at any time after 
ten to 20 years of service, these rights 
would not differ from most provisions 
currently in effect in private plans. 

A private pension plan should be 
completely financed by the employer, 
but if joint payment is provided for, 
the employer should contribute twice 
the amount paid into the fund by the 
employee, for the following two 
reasons: 

(1) Under a joint employer-employee 
contributing plan the employees pay 
for their own pension benefits for the 
first four or five years of their retire- 
ment because the company uses the 


employees’ money first. If the em- 
ployer contributes twice the amount, 
the time element considered in using 
the employees’ money is greatly reduced. 

(2) For every dollar the company 
pays, it costs them 48 cents, whereas 
every dollar the employees pay amounts 
to $1.20. This is because companies ob- 
tain tax deduction for their expendi- 
tures and the employees do not. 

In conclusion, there should be no 
compulsory retirement at age 65. Re- 
tirement after 65 should be at the 
worker's option as long as he is able 
to work. With our expanding econ- 
omy, industry will require the services 
of all able-bodied men and women. 
Government, management and labor 
should consolidate their efforts in a 
positive way to find applicable solu- 
tions to the problem of the older 
worker. Each has a duty to the pub- 
lic and each should share the responsi- 
bilities proportionately. These results 
can be achieved more rapidly through 
the voluntary action of labor and man- 
agement than through legislation of 
a compulsory nature. [The End] 
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In Future Issues... 


Section 502 of LMRDA.—A future article reviews Section 502 of 
the Labor-Management Reporting and Disclosure Act—especially the 
ambiguities found in the bonding provision of the act. Comparing Con- 
gress’ intent with regard to the section, with the Secretary of Labor’s 
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interpretation of it, the author suggests the problems likely to arise . 
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India—In an article to appear next month, the author contends 


that at this time when the United States is considering additional ‘ 

legislation to govern the conduct of collective bargaining, we would = $ co ne 
benefit by looking at a country where a different labor-management 

relationship exists. In India, the unions are weak and the government : 

is strong. The author compares the United States with India with 


regard to the labor force, trade unions, the manner of settling disputes 
and wages, and concludes that in India, management has less freedom 
and discretion to deal with its own industrial relations problems than 
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it has in the United States. 


Section 701 of LAT RDA.—A scheduled article discusses Section 701 = 
of the Labor-Management Reporting and Disclosure Act, amending the Z 


LMRA. Some of the problems considered in the article are: Why did 
the no-man’s land issue arise? How does the Labor-Management 
Reporting and Disclosure Act of 1959 affect state jurisdictional prob- 
lems? What should be done to resolve the federal-state jurisdictional 
issues in labor-management relations so as to further the basic public 
policy of the LMRA? 
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Supreme Court and arbitration—The author of this article is 
concerned with eliminating for the labor field whatever confusion 
might have resulted from the three Supreme Court Steelworkers deci- 
sions. The article answers the questions: What do these decisions 
mean? How do they affect the rights of management in its direction 
of plant operations and control over the working forces? Must em 
ployers be led willy-nilly to arbitration without any judicial brakes on 
“arbitrability”? Has the Supreme Court somehow permitted unions 
to invade basic rights of management ? 
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